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MICKEY RCMEO, HOWARD WALKER, cis Individuals and as 
Menbers of the 3oard of Education of the Westmoreland 
Central School District, Westmoreland, New York, and 
the BOARD OF EDUCATION OF THE WESTM3RETAM3 CENTRAL 
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Appellees. 


BRIEF CF APPELLANT FRANCIS C. PIANO 


STATEMENT CF ISSUES 

1. Did the District Court err in dianissing the instant action for fallure 
of appellant to exhaust administrative remedies? 

2. Did the District Court err in dianissing appellant's request for injunc- 
tive relief without hearing testimony or taking evidence on the mot ion? 
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STMEMSOT OF TOE CASE 

Tiis case is before the Ctaurt upon the appeal of Francis C. Plano fran 
the Memorandum Decisicn and Onder of Chief Judge Janes T. Ftaley, of the 
United States District Court for the Northern District of New York, dated 
February 15, 1974 (page 291a of the Appendix, hereinafter 291a), and from the 
order of Chief Judge Foley, dated March 18, 1974, denying appellant Plano's 
Mnticn for Reoonsideraticn and Amendnent of Decisicn, Onder and Jui<ynent (340a). 

TOis actian was acmenced on December 21, 1973 by the filing of a oon- 
plaint (3a). Sinrruises were served on Deoenber 27, 1973 on all appel lees. 

The oonplaint, basing federal jurisdiction cn 28 U.S.C. §1331, 28 U.S.C. 
§1343(3), and 42 U.S.C. §1983, alleged a depri vatian of liberty and property 
vsider oolor of state law (3a) in viola tien of the First anti Fourteenth Anend- 
nents to the United States Ccnstituticn (11a), for the exercise of appellant 
Plano's right of free speech. 

In the instant acticn, appellant Plano seeks reinstatenent of enployment 
with full back salary, bene fits and privileges appurtenant thereto; an award 
granting appellant damages as may be established upon a hearing; and oosts 
and attomeys' fees herein. 

Until the tennination ccrplained of herein, appellant Francis C. Plano 
was a provisionally oertified English teacher erployed by appellee Board of 
Fducaticn of the Westmoreland Central School District (hereafter referred to 
as "the Haard"). Pursuant to New York Education Law §3013, Plano was appointed 
to a five year probationary term by acticn of a majarity of appellee Boerd, 
epen the reoamendation of appellee District Superintendent F. Wright Johnson, 
effective July 1, 1972 (15a). 
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Appellant taught in appellee Board's school district fran September 1972 
to December, 1973. On September 24, 1973 appellant subnitted a lessen plan 
to his building principal detailing the teaching of an Ehglish ccmposition 
through the use of a hemework assignment, to be given his eleventh and twelfth 
grade stuients on September 25, 1973, an the topic of student attitudes teward 
pre-marital sex (5a, 15a). 

On September 26, 1973, Plano's building principal told him that the afore- 
saïd assigrment represented poor judgment on appella n t's part (5a). later 
that same day Plano was called before appellee Supervising Principal Baker, 
who told Plano that he was "... through here. I'm asking the Board to fire 
you Tuesday." (6a). When asked by appellant if appellee Baker oonsidered the 
grourds for dismissal to be appellant's assignment on student attitudes teward 
pre-marital sex, Baker replied in the af firmative (6a). 

By a request dated Septanber 27, 1973, appellee Board, through its Clerk 
(appellee Melie), asked appellee District Superintendent Johnson to terminate 
appellant Plano; co-signing this request was appellee Supervising Principal 
Baker. In their Answer (46a), appellees, as individuals, tut excluding F. 
Wright Johnson, admit that the request was made and that appellee Baker 
signed it; this same admission is made ly appellees in their official capacity 
(50a), save for appellee Johnson (who sutmitted an Answer, 55a, herei n a f ter 
referred to as Johnson's Ansver). 

On october 2, 1973, appellee District Superintendent Johnson recarmended 
Plano's probationary appointment be terminated (18a), and ty notioe dated 
October 3, 1973, Plano was so notified by appellee Clerk of the Board Melie 

(19a). 

Appellant Plano, by letter dated October 9, 1973 (20a), requested 
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appellee Melie for the reasons for Johnson's reocrmnendation of tenuinaticn. 
Bater and Johnson replied by letter dated October 16, 1973 (21a), setting 
forth only three reasons for their reocmtendation for termination. This reply 
letter was sent by appellees in their respective capacities cis a±nitted in 
their Answers (46a, 50a). 

By letter dated October 24, 1973, appellee Plano notified appellee Clerk 
Melie, and appellee Board members, that: 

"Due to the vagueness and the seriousness of the charges 
given, it seons clear that they have a hearing not only 
on my positien at Westmoreland, but cn my future emplov- 
nent as well." (22a) 

The letter requested an cpportunity to address the Board; appellant, however, 
was neither given an cpportunity to address it, nor was Plano pruvided a 
hearing prior or subsequent to his dismissal. Appellees, as iixüviduals, 
except for appellee Johnson, admitted that Plano asked for an opportunity to 
address appellee Board, but deny that they failed to permit appellant Plano 
any manner or kind of hearing prior to termination (212a). Appellees, with 
the exception of Johnson, admit in their official capacity to receiving Plano's 
letter of October 24, 1973; they deny not permitting Plano to address appellee 
Board, and not giving him any manner or kind of hearing prior to or subsequent 
to his dismissal (52a). 

No other or further effort was made by the Board, either inüvidually or 
in concert, to provide Plano with a hearing to clarify, amplify or explain 
their reasons for terminating him. 

Plano, by open letter dated Novonber 1, 1973, attanpted to address 
appellee Board (23a). The Board, hcwever, had already met in executive ses- 
sron on October 30, 1973 to discuss Plano's status (33a) (admitted by all 
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appel lees , save Johnson). Plano oontends that at that meeting appellee Board 
discussed his moral character and a nmor alleging that Plano had been dating 
a ninth grade girl. 

At a meeting of the Board on November 2, 1973, appellant Plano was voted 
terminated effective December 7, 1973 (30a). Ttiis is admitted by all appel lees. 

By open letter dated Novenber 2, 1973, appellee Board member Hcward Walker 
expressed the view that the Board's actians had jeopardized appellant's career 
and denied Plano freedcm of speech (31a). All appellees (save Johnson, who 
denies knowledge or infonnat ion) deny the existence of the open letter and 
its import (47a, 52a). 

On or about December 11, 1973, the Board issued a public statement 
regarding appellant (32a). All appellees, save Johnson, who denies knowledge 
or Information, admit that this public statanent was issued (47a, 51a). The 
public statement recited that the Board had oonsidered a "formal ccrplaint" 

(32a) and " several other j-ncidents " (32a) (erphasis supplied) conoeming 
appellant Plano in determining to terminate him. Appellees, save for Johnson, 
who denies knowiedge or information, deny that they made a fontei statement 
or oonsidered a "formal ccrplaint" and "several other incidents", although 
they admit issuing the statement (47a, 52a). 

In the "1972-74 Agreement betreen Supervising Principal and Westmoreland 
Central School Teachers Association," there exists an article entitled 
"Article 30", which anbodies the acoeptance of the porties of a contract 
clause entitled "Academie Freedon" (Ccmplaint Exhibit "N" , 35a). Since Plano 
is employed by appellee Board's school district, he too is covered by this 
article. This is admitted in the Answer (Answer #7) of the appellees acting 
in their official capacity (51a), and denied by them in their individual 
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capacities (Individual's Answer, #8, at 47a). Appellee Johnson denies appel¬ 
lant Plano's allegation oonceming the existence and iirport of Article 30 of 
Ure collective agreement (Johnson's Answer, #4, at 56a). 

Appellant hrought on a motion for a temporary restralning order and a 
greliminary in-)unction before the United States. District Court for the Northern 
District of New York, Jddge James T. Foley, presiding, on January 21, 1974 
(36a-37a). By Manorandun-Decision and Order, dated February 15, 1974, r^jdge 
Foley granted appellees' motions for dismissal of appellant's conplaint, and 
denied and dismissed appellant Plano's noticn for a tenporary restralning 
order and preliminary injuncticn (291a). 

On l ebruary 28, 1974, appellant filed a motion for reoonsideration and 
amcndment of the decision, order and judgment of February 15, 1974, notioed 
to be heard on March 18, 1974. This motion was denied by Chief Judge Foley 
ty order dated March 18, 1974 (340a). 

It is fran the decision, order and judgment of February 15, 1974, denying 
appellant's motion for a tarporary restralning order and preliminary injunc- 
tion and dismissing appellant's conplaint; and the order of March 18, 1974 

denying appellant's motion for reoonsideration and amendment frcm which appel¬ 
lant Plano appeals (341a). 
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P0IT7T I 


APPELLANT'S CDMPLAIÏTT PP0PERL7 STATEP 
FEEERAL 7URISDICTION OVER TOE PARITES. 

^is actian is aormenoed pursuant to 28 U.S.C. §1331, 28 U.S.C. §1343(3), 
and 42 U.S.C. §1983. 

Appellant Plano alleges jurisdictiën over the parties under 28 U.S.C. 
§1331, in that his damaqes exoeed the sin of $10,000 exclusive of interest 
and oosts, and arise under the First and Fourteenth Anendm«»nts to the United 
States Constitution. Appellant has been deprived of his wages and will oon- 
tinue to suffer loss of salary until the oonclusicn of this aoticn. ihis 
aiount will exoeed $10,000. See White v. Bloemberg , 345 F. Sipp. 133, 141 
(D. Md., 1972); Friednar v. International Associaticn of Machinists , 220 F. 

2d 808, 810 (n.C. Cir., 1955); Nord v. Griffin , 86 F. 2d 481, 482-482 (7th 
Cir., 1936), oert. denied, 300 U.S. 673 (1937). In additien, potential 
attomeys' fees nay exoeed $10,000. Attomey's fees are reooverable in 
Fcurteenth Anendment cases. Hall v. Cole , 412 U.S. 1, 41 L.W. 4658 (1973). 
Danage to appellant's reputation also exoeeds $10,000. It is well settled 
that unless it is apparent to a legal oertainty from the oamplaint that ap¬ 
pellant oould not reoover $10,000, federal jurisdictiën will rest. Bell v. 
Preferred Life Assurance Society , 320 U.S. 238 (1943). In the instant case, 
Plano's ocnplaint al leges danages and requests equitable relief in an anount 
which exoeeds the $10,000 jurisdictional limitaticn. 

Appellant alleges jurisdictian over the parties meier 42 U.S.C. §1983 
and 28 U.S.C. §1343(3). The appellees, acting under aolor of state law, 
deprivod appellant Plano of his ri^its to due process of law under the 

Fourteenth Anendnent and to freedxn of speech under the First Amendnent to 
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the United States Oonstitution. 42 Ü.S.C. §1983 makes this a valid civil 
action, redressable in the federal oourts under 28 U.S.C. §1343(3). 

AFpellees are persons within the neaning of 42 U.S.C. §1983. Although 
Suprere Court decisicns have held that nunicipalities are not persons who 
carj be sued fbr damages mder 42 U.S.C. §1983, they have not fbreclosed suits 
for damages and equitable reliëf against school boards, public officials, or 
school administrators. The Svpreme Court has granted equitable reliëf where 
federal jurisdictiën was claimed under 42 U.S.C. §1983 and 28 U.S.C. §1343 
in the Icwer court. Raney v. Board of Education of Goud School District . 

391 U.S. 443 (1968) Uower oourt decisicn cited, 381 F. 2d 252 (8th Cir., 
1967)). See also Bnown v. Board of Education of Topeka . 347 U.S. 483 (1954); 
Cle veland Board of Education v. LaFlenr and Cchen v. Chesterfield Countv School 

Board, - u.S. -, 42 L. W. 4186 (January 21, 1974). Perry v. Sindermann . 

408 U.S. 593 (197^.); Board of Regents y. ftoth . 408 U.S. 564 (19 72). 


Uhder 42 U.S.C. §1983, public officials nay also be sued in their 
official and individual capacities. Harper v. Klos ter . 486 F. 2d 1134, 6 
F.E.P. cases 880, 883 (4th Cir., 1973), wherein defendants incluled nenhers 
of the Board of Fire Ccrmissicners and the Civil Service Ccmnission of the 
City of Baltimore. See also Lgpez v. Williams . C.A. 71-67 (S.D., Ohio, 
1973) (three-judge court), slip cp. at pp. 24-28; Uarkless v. Sweeney 
Independent School District. 427 F. 2d 319, 320 (5th Cir., 1970), eert. 
den. 400 U.S. 991 (1971). It is clear that requiring individuals, not 
m their official capacity, to give equitable reliëf, is futile; therefore, 
oourts <ia^e generally held public officials to be persons under §1983. The 
Suprane Court has also granted reliëf against public officials in Vlaidis 
' 412 rJ ‘ S * 441 ' 41 L - W ‘ 47 *5 (1973); Keyes v. School Distriot- i 





Denver, Colorado , 413 U.S. 921, 41 L.W. 5002 (1973, decided ten days 
aftnr City of Kenoeha ). Therefore, pursuant to 28 U.S.C. §1331, §1343(3), 
and 42 U.S.C. §1983, appellant's aorplaint properly asserted jurisdictiën 
over the party defendants. 
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POINT II 


APPELLANT HAS STANDING TO 
SUE IN THIS PBOCEEDING. 


The United States Supreme Court, In Flast v. Cchen , 392 U.S. 83, 99 

(1968) set forth a suocinct definiticn of standing in these terne. 

'"Kte 'gist of the question of standing' is 
whether the party seeking relief has 'alleged 
such a personal stake in the outocme of the 
controversy as to assure that concrete adverse- 
ness which sharpens the presentation of issues 
upcn which the court so largely depends for 
illumination of difficult oonstitutional ques- 
tions.' Baker v. Carr, 369 U.S. 186, 204 (1962). 

In other words, when standing is placed in 
issue in a case, the question is whether the 
persen whose s tandin g is challenged is a proper 
party to request an adjudicaticn of a particular 
issue..." 

Appellant Plano al leges a persenal stake in the outocme of the 
controversy which exists in the instant case. He claims that "under aolor 
of state law,” and through the actiën of the appel lees, acting individually 
and in concert, his oonstitutional rights guaranteed under the Fourteenth 
Amendment and the First Amendment, are teing violated. Plano soeks an 
adjudication of ooncrete issues, which aonoern the abridanent of property 
and lilerty rights by qovej-nmental agents acting in an arbitrary and 
capricious nanner ",rtder oolor ol state law." 

Plano lias alr eady been improperly and unlawfully discharged Éren 
his teacliing 'Juties by appel lees. His future livelihood is being 
threatened by the stigma of a mid-year dismissal. His right to fr&sdan 
of speech, nuaranteed by the First Amendnent, has boen abridged. 

It is submi tted that the acticns of appel lees, both individually 

and in concert, directly affect Plano's protected interests and show a 
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sufficiënt "personal stake in the outoane" of this acticn to justify 
standing. 

Plano is a probaticnary teacher appoinbed for a five year term 
and thus has a "property" right to his job. In additian, the oollective 
bargaining agreement under which he is erployed details a oentras tual right 
to assert and maintain Plano's right to academie freedam (35a), certainly 
a recognizable property right. Plano also has a "liberty" interest in 
the pursuit of his occupatian and in the very nature of his professional 
and ccnrunity status. Board of Regents v. Roth , 408 U.S. 564 (1972); Perry 
v. Sindermam , 408 U.S. 593 (1972). 

In a discussier of standing in Moore's Pederal Practioe, §57.11, at 
pages 57-91, Professor Moore quobes Justioe Felix Frankfurter in Joint 
Anti-Fascist Itefugee Caimittee v. MoGrath , 341 U.S. 123 (1951), wherein the 
Justice souqht to define standing as follcv/s: 


"To require a court to intervene in the absence 
of a sta tube, hewsver, either on aonstitutiarial 
grounds or in the exercise of ipherent equitable 
pcwers, semething more than adverse personal 
interest is needed. This additienal element is 
usually defined in terms which assime the answer. 
It is said that the in jury rust be 'a wrang which 
directly results in the violatian of a legal 
richt' [citaticn]. Or that the oontroversy 'must 
be definite and concrete, touching the legal 
relations of parties having adverse legal inter¬ 
es ts .' [citation]. These terms have meaning 
only when oontained by the facts to which they 
have leen applied. In seeking to de te mine 
whether in the case befbre us the standards 
they reflect are met, therefore, we rust go to 
tlie decisions. They show that the existence 
of 'legal' in jury has tumed on the answer to 
ene or more of these questiens: (a) Will the 
action challenged at any time sulistantially 
affect the 'legal' interests of any persen? 

(b) Unes the action challenged affect the peti- 
tioncr with sufficiënt 'directness'? (c) Is 

the action challenged sufficiently ' final'?" 




Arplying the principles set forth in Joint Anti-Fascist Refiy yee 
Cc mLtteo v. •fcCrath , supra , appellant Plano has standing. First, it is 
clear that the acticns challenged, that of his dismissal -and subseqvent 
stiqmatization, substanti ally affect his legal interests. Second, termina¬ 
tie of cnployment affects Plano directly, sinoe by its operaticn he is 
presently unenployed. Last, the acticns are sufficiently final, because 
the appellees will not rehire, reimburse or clear Plano's record unless 
ordered to do so by this Court. 

In rLast v. Cohen , sipra , a taxpayer sought to re view a federal 
statute on the qrounds that it violated the establishment and free exercise 
clausen of the First Amendment. Although hi3 only nexus was that of paying 
a minute -Taount of taxes into the treasury of the United States, the United 
States Suprème Court found that he had standing. Uow nuch more direct is 
the tio lmb/een Plano and the acticns of appel lees in abrickjing and affecting 
liis lav/ful rioht to oentinued orployment and to his good reputatien. 
iVipellees have substanti ally affected Plano's civil riqhts by berminating 
his employment and subjectinq his good name and reputatien to an unwarranted 
stigma. It would he a very shallow interpretatien of the ocnoept of 
standing to determine that appellant is not entitled to his day in oourt. 

T'x.' .Troont of damages to appellant Plano from the acticns of appel lees, 
acting individually and in oonoert, is substantially in excess of $10,000. 

In additien to back salary and benefits from the date of Plano's illeqal 
terminatien nust be added damages accrued as a result of dsnial of free dom 
of sneech, damage to oormunity, persenal and professional reputatien caused 
by the stigma of mid-year terminatien and allegations of irrmoral aonduct 
regarding a ninth grade female pupil. 
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Since Plano's aonstitutianal rights have been abridged, he has 


standing to sue in the fede ral district ocurt. 

It is noteworthy that the District Court, while dismissing the 

instant case for failure to exhaust administrative remedies had no doubt 

of the legitinacy of the oonstitut ianal issues raised herein. Judge 

Foley noted in regard to appellees' moticn to dismiss the instant ccra- 

plaint, "...there are in ny opinion, sufficiënt allegaticns in the 

ccmplaint to overocr.e such a moticn." (299a) Judge Foley ocntinued: 

"In a civil rights ccnplaint, not cnly rust the 
allegaticns be taken as true in terras of a moticn 
to dismiss but they mist be afforded special 
oonsideraticn because of the inpartanoe of 
these principles in our derocraoy. Holmes v. 

New York City Housing Authority, 398 F. 2d 262, 

265 (2d Cir. 1968)." (299a) 

In additicn Judge Foley noted: 

"The ccrplaint seems to adequately s tate two 
well reooqmized areas protected by the Bill 
of Rights." (299a) 

Also: 

"In the light of these cases, it would be 
exoeedingly difficult to characterize the 
ocrplaint as frivolous." (300a) 

Judge Foley, in his cpinicn, made clear that he would have entertained 
appellant's suit but for this Court's decisians regaurding the exhausticn 
requirement. See Blanton v. State University of I^ew York , 489 F. 2d 
377 (2d Cir., 1973). 
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POINT III 


IN THE INSTANT CASE, APPELLANT IS NOT 
KBQUIKED TO EXHAUST ADM3NISTRATIVE 
REMEDIES BEPQRE PURSU3NG RELUF IN 
THE FEDERAL COURTS UNDER THE CIVIL 
RIOfTS ACT. 


A. Exhaustion of remedies not required in cases arising under the Civil Rights 
Act of 1871. 


Exiiaustion of state judicial or administrative remedies does not have to 
be satisfied, in this case, because original jurisdiction in this matter is 
found under 28 U.S.C. §1343(3) and 42 U.S.C. §1983. McNeese v. Board of 
Education , 373 U.S. 668 (1963); Damico v. Califomia , 389 U.S. 416 (1967); 
Gib son v. Benyhill , 411 U.S. 564 (1973); Preiser v. Rodrigues , 411 U.S. 575 
(1973); James v. Board of Education , 461 F. 2d 566 (2d Cir., 1972); Russo v. 
Cen tral School District #1 , 469 F. 2d 623 (2d Cir., 1972). See also Steffel 

—- Thompson, et al., _U.S. _, 39 L. Ed. 2d 505 (March 19, 1974) wherein 

the Supreme Court stated at page 522: 

"When federal claims are premised on 42 U.S.C. §1983 and 
28 U.S.C. §1343(3) as they are here —vjs have not required 
exhaustion of state judicial or adninistrative restedies, 
recognizing the paramount rolë'Congress has assigned to 
the federal oourts to protect oonstitutional rights. See, 
e.g., McNeese v. Board of Education, 373 U.S. 668 (1963) 

Monroe v. Pape, 365 U.S. 167 (1961)." [Fhphasis added.] 

Additionally, in Alexahder v. Gardner-Denver Co ., _U.S. _, 7 FEP Cases 

81, 85 (February 19, 1974) , the Supreme Court noted the primary and overriding 

xmportanco of aonsideration of statutory rights of the nature involved here. 

In McNeese , supra , a suit invoking fed e ral jurisdiction under the Civil 
Rights Act, and specifically 42 U.S.C. §1983, the district court h ad dis- 
missed for fallure to exhaust adninistrative remedies. The Court of Appeals 





affirrred. The Suprane Court reversed, stating at page 671: 

"We have previously indicated that re lief under the Civil 
Rights Act may not be defeated because re lief was not 
first sought under state law which provided a ranedy. We 
stated in Manroe v. Pape, 365 U.S. 167: 

'It is no answer that the State has a law which 
if enforoed vrould give relief. The federal 
ranedy is supplementary to the state remedy, 
and the latter need not be first sought and 
refused before the federal one is invoked. 1 " 

In the instant case, appellant Plano States a cause for relief under 28 
U.S.C. §§1331, 1343(3), and 42 U.S.C. §1983, and thus the federal oourts have 
jurisdiction. 

The ruling requiring exhaustian of cdministrative ranedies has been fol- 

lowed by the Seccnd Circuit Court of Appeals in cases based on violaticns 
of 42 U.S.C. §1983, as stated in the case of Eisen v. Eastman , 421 F. 2d 560 
(2d Cir., 1969), eert. den'd. 400 U.S. 841 (1970). Appellant maintains that 
this rule has been overruled in Carter v. S tan ton , 405 U.S. 669 (1972), 
Wilwording v. Swenson , 404 U.S. 249 (1971), and in Steffel , supra . lts 
validity was also questioned in Lynch v. H.F.C ., 405 U.S. 538 (1972). 

With respect to utilization of the administrative ratedy of an appeal to 
the Ccnruissicner, or resort to a judicial remedy, the choioe under New York 
law is that of the plaintiff. An appeal to the Canoissioner has not been 
deaned a oondition precedent to resort to the oo u rts of New York where private 

rights are involved. Lezette v. Board of Education , _App. Div. 2d _, 

350 N.Y.S. 2d 26, 27 (3rd Dept., 1973). 

In Russo v. Central School District #1 , supra , the Seccnd Circuit noted 
that exhaustian of state judicial remedies is not a predicate to a federal 
oourt's jurisdiction in a §1983 claim [citing Menroe v. Pape , 365 U.S. 167 
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<1961); Soctxe v. McGiimis, 442 F. 2d 178 (2d Clr., 1971) (en banc), eert. 
tien-, 404 U.S. 1049 (1972)]. 

^ D a mioo v. Califomia , supra , a suit hrexght under the Civil Rights 
Act (28 U.S.C. §1343 and 42 U.S.C. §1983), a three-judge federal oourt dis- 
nussed a suit for fallure to exhaust adequate procedural ranedies provided 
Under state ***• ^ Supreme Court, in a per curiam decision quoted McN~>se 
~ B ° ard ° f Education ' noting at page 417, "ene of the purposes under- 

lining the Civil Rights Act was 'to provide a ranady in the federal oourts 
•sufplanentary to any remedy any State might have.'" 

Hoever, even presuning the vitality of the exhaustien rule in the Seccnd 
Circiut (see, e.g., this Court's decision in Blantan v. state University of 
Newjtork, 489 F. 2d 377 (1973)), the Court has held that it would not apply 

the "exhaustien doctrine" in a wooden manner. (See Eisen v. Eastman . 421 F. 

2d 567-69). 

B. Appellant Plano's oontractual remedies were inadequate. 

in the case at bar, appellant had reoourse to two possible administrative 
ranedies. The first was a reoourse to the grievance machinery anbodied in 
the oollective bargaining agreanent between the Westnoreland Teachers Associa¬ 
ties and appellee Board of Bducation. The seoond adninistrative ranedy which 
oould have been pursued was an appeal to the Contvissioner of Mucation fron 
the actions of defendants. It is subnitted that both ackninistrative remedies 
v-ere inadequate because they failed to give the relief requested and required 
in the instant case: the adninistrative foruns were not those which oould 
adequately and ootpletely review the allegations of violaties of federal 
at*-.utory rights and make findings of fact thereon; and resoluties of 




oonstituticnal allegations, findings of damages and juriadiction over all 
defendants was peculiarly within the ambit of the Federal district courts. 

See# e.g., Gibeon v. Berryhill , 411 U.S. 564 (1973). 

By reoourse to the grievance procedure embodied in the oollective bar- 
gaining agreement, Plano cannot secure the relief requested fron the federal 
district courts, i.e., relief for deprivaticn of oanstitutionally protected 
personal liberty and property rights. There is a distinct difference between 
relief based on ccntractual grounds pursued through a contractual grievance 
procedural and relief based on oonstitutional or statutory grounds pursued 
through a oourt prooeeding. Both remedies may be pursued at the sane time 
without any ineens is tency. See, e.g., Dewey v. Reynolds Metals , 429 F. 2d 
324 (6th Cir., 1970), 402 U.S. 689 (1971), affd by equally divided Court; 
arKi Board of bducaticn, Huntington v. Associated Teachers of Huntington , 30 
N.Y. 2d 122 (1972). 

In —-^Hder y. Gardner-Denver Oo.. _U.S. _, 7 F.E.P. Cases at page 86, 

wherein the Suprane Court found that where federal law created a statutory cause 
of action against discriminary erployment practices, reoourse to the grievance 
procedures entodies in a oollective bargaining contract was not an el eet ion of 
remedies. Sunilarly, Gcngress created a statutory right to sue for relief under 
42 U.S.C. 1983, and even presuming that a grievant files a claim with the 
Cotmissioner of Education, it does not oonstitute an election of remedies. In 
A lexander , the Supreme Court indicates that where Congress has given the right 

to sue under federal law, in a civil rights action, exhaustion of remedies is 
unneoessary. 


In t-he case at bar, the grievanoe has been rejected tv the Board 
of Education. Even if favorable to Plano, the grievanoe procedure 
oould at best anly order him reinstated to'his teaching positien with 






back payl/; it is effective only against the signatories of the contract and 
cannot give the complete re lief requested by appellant to include an award of 
damages against all af^ellees and affirmative injunctive relief against 
further deprivations of constitutional rights based on the oonstitutional 
allegations of the Ccmplaint. 

In addition to being inade q uate bo grant the remedies sought in the 
instant case by Plano, the grievance procedures, found in Article 18 of the 
"Agreement between Supervising Principal and Westmorelard Central School 
Teachers Association" (Appendix "B", attached hereto and made part hereof), 
do not perruit appellant resort tn arbitration as a final ireans of dispute 
determination, without the ooncurrenoe of his bargaining representative, the 
Westmoreland Central School Teac h ers Association (Art. 18, 1|6). Indeed, af ter 
exhausting steps 1-5 of the grievance procedure, all further relief depends 
on the concurrence of the unicn. 


In the oollective agreement referred to above, election of arbitration 
is binding upon all parties, and the decision of the arbitrator is final. 
Election of arbitration, acoording to contract Art. 18, 1114 (Appendix "B"), 


ocnstitutes a waiver of any rights possessed either by a grievant ar the 


Association to brinq acivil action in a state: court ar 
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and ar. eirployer r eg ar ding the contract rights of enployees, which may a]so be 
statutorily prutected, do not foreclose suit on thoee rights by the erployee, 
acting on his own behalf. See Union Ftee School District No. 6, et al. v. 

New York State Div. of Hunan Rights, et al ., _App. Div. 2d_, 349 N.Y.S. 

2d 757 (2d Dept., 1973). In addition, a teacher may ocrmenoe an acticn 
challenging a termination, while his union seeks to uphold the oontract 
provisions involved in the termination in another fortm. See Board of Educa— 
tion of Syracuse School District v. State Division of Hunan °ights , 38 App. 
Div. 2d 245, 328 N.Y.S. 2d 732 (4th Dept., 1972), aff'd. 33 N.Y. 2d 946, 353 
N.Y.S. 2d 730 (1974) ; City School District of Pouqhkeepsie v. Poughkeepsie 
Teachers Assoc., 42 App. Div. 2d 704, 345 N.Y.S. 2d 599 (2d Dept., 1973). 

See also Airline Stewards, et al. v. American Airlines, et. al ., 490 F. 2d 636 
(7th Cir., December 21, 1973) , wherein the Seventh Circuit Court of Appeals 
found that an individual marber of a labor unicn oould pursue a ronedy under 
Title VII of tte Civil Ri^its Act of 1964 independent of the union. At page 
641, the Court noted: 

"Title VII, unlike the National Labor Relations Act and 
Railway ^tnr Act, does not create nor necessarily reoog- 
nize powers of exclusive representaticn, either for those 
currently employed in the unit nor for a group which 
vjould incluie thoee claiming to have been unlawfully 
discharged. The situation is not parallel, and it does 
not seem to us that policy reascns militate in favor of 
similar status for the bargaining representative. An 
individual wto claims to have been the victim Of unlaw- 
fui discrimination has the right to redress mdividually, 
v^ether the discrimination was an isolated act or a 
gener al practioe." 

In accord, Alexander v. Garüner-Denver Co., sugra; Clc-.-eland _ B ga rd of Edu ca- 





Cir., 1973). 


Additoonally, under Eisen exhaustion of contract grievanoe procodures has 
never been required in civil rights suits. 

C ' PLa ^’ S ^^istraUve ranedies before the Ccmnissicner of Edu- 

cation are inadequate. I * iU 


An appeal to the Carmissioner of Educatie regardnvj the actions of 
defendants vrould be futile. An appeal to the Ccrmissioner is not ene which 
lends itself to the resolution of factual issues. In James v. Board of Educa- 
tion, 461 F. 2d 566 (2d Cir., 1972), the Court found: 


beforetile Carmissioner, as we were informed 
of this appeal, was no more than an informal 
roundtabie discussion between the Carmissioner, the parties 
and their attomeys. No transcript of the prooeedings was 


It is mamtained that this type of hearing is insufficiënt and inadequate to 
make determinatiens of facts, to provide appellant with an adequate forun for 
eliciting testimony and proof of his allogaticns. Therefore, appellant sub- 
mits, an appeal to the Carmissioner of Educaticn is a futile adninistrative 
reredy * — sen v - Eastman , supra , does not require exhaustion of all adminis- 
trative ranedies prior to the institution of a federal suit, but merely 

requires exhaustion of administrative ranedies adequate to roredy the wrong 
alleged. 


Section 276.2(d) of the Rules and Regulaticns of the Cormissioier of 
Education for appearances before him provides; 

"(b) All evidentiary materials shall be presented by 
affidavits or exhibits. No testimony is taken and no 
transcripts of oral argunent will be made." 

The Carmissioner's regulations make no provision for examinations before 

trial, mterrogatories, or other disoovery and disclosure procedures 
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pemitted by the liberal disclosure rules of the Federal Rules of Civil Pro¬ 
cedure. It is sufcndtted by appellant Plano that the allegations he has 
alleged, hased on the exhibita and proofs he has prcvided, require this Court 
to roake availanle _ fomti through which he can adequately pursue his act ion. 
It is clear that the Ccrmissloner of Bducaticn provides an inadequate forum 
in which to evaluate and decide the factual arri material allegations of 
appellant 's ccrplaint. 

The District Court made nunerous allusicns to the canplexity of the 
factual issues to be determined, as well ets the substantial nature of the 
allegations contained in appellant Plano's cornplaint. 

As the District Court noted at page 2 of its Mairaandun-Decisicn and 
Order (292a): 

"...this controversy is in very large part a factual 
one." 

It added at page 3 (293a): 

"As the cases cited in this decision will indicate, the 
facts of this case, unsettled as they are at this point, 
raise many issues of ccnstitutional law.... A trial cn 
these issues if held must carefully develop the facts 
because they are critical in striking the delicate 
balance between the school board 1 s right to supervise 
its schools eind the teacher's right to free speech, 
acadanic freedan and due process of law. Again, the 
facts of this case are quite unsettled in critical areas 
and their inportance in resolving this dispute cannot 
be overerphasized." 

Although the appellant raised the issue of prooedural barriers to appeal 
before the Canmissicner of Educatian in his reply brief before tte District 
Court (pages 2-10), the matter was not explored in the memorandum decision 
and order of Judge Foley. The District Court never elucidated how the Ccm- 
missioner cculd determine the ocrplicated issues of fact presented herein, 





when the mies and regulations of hearings before the Catmissioner provide only 
for informal roundtable" discussions between attomeys. No witnesses are 
called or examined, all evidence is by affidavits. The questian of prooedural 
barriers was raised again by appellant Plano in his notion for reccnsideraticn 

and amendment (303a) and discussed at lengtti. The District Court dismissed 
appellant's argunents fran the bench (338a) after oral argument. 

Even assuning that the matter of appellant's dismissal oould be adequately 
presented at a hearing before the Catmissioner of Education, the questions of 
conspiracy and damages vould still remain unresolved. A detemination of 
these issues is a material part of the relief appellant is requesting. The 
Carmissioner of Education is not enpcwered to grant such relief or to make 
such fmdings of fact. The appellant would have to return to tiie federal 
oourts to seek corplete relief. It is sutmitted that questions of judicial 
econcray and the avoidanoe of unnecessary delay would favor the resolution of 
this case in a tederal forum. 

There is an additional barrier to seeking administrative review of the 
instant matter. For this Court to review a determination of the Ocrmissicner 
of Education, an appropriate record would be necessary, ocmplete with findings 
of fact and law. See especially Kinsella v. Board of Education of Central 

School District No. 7 , _F. Supp. _ (Civil 1973-187, decided by a three- 

judge District Court, W.D.N.Y., February 19, 1974), a copy of which is 
attached as Appendix "C". A hearing before the Catmissioner of Education is 
an "informal round-table discussion" without a record being made of tte pro- 
oeedings. The regulations of the Ccrmissioner of Education provide that no 
transcript is to be made of the hearing, and no oral testimony taken . By 
what means , then, can the Catmissioner of Education determine and resolve the 
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ccmplicated issues of fact admitted by the District Court to be of the essence 
in the case at bar! Appellant submits that a hearing bef ore the Catmissicner 
is not designed to resolve a case such as this. 

Assuning arguendo that the doctrine of exhaustion of administrative 
remedies embodied in the Seoond Circuit's decisicn in Eisen v. Eastman . 421 
F. 2d 560 (2d Cir., 1969), is still valid, the Seoond Circuit has never 
required exhaustion of futile or inappropnate acininistrative remedies. 

This case requires judicial resolution. An administrative haring bef ore the 
Catmissioner of Educatxon vrould only delay the resolution of criticëil issues 
of fact and law, and oculd not resolve the issue of damages. 

The cases are legion wherein the Catmissioner ard the New York Courts 
have held that probationary teachers can basically be discharged for any 
reason or no reason; Mcttaster v. Owens , 275 A.D. 506, 590, 90 N.Y.S. 2d 491 
(1949); Graves y. Barber , 193 M. 326, 83 N.Y.S. 2d 520 (1948); Carter v . 
Kalamejski, 255 A.D. 694, 8 N.Y.S. 2d 926, aff'd 280 N.Y. 803, 21 N.E. 2d 


692 (1939); Waloott v. Fisher , 274 A.D. 339, 83 N.Y.S. 2d 536, aff'd 299 
N.Y. 688, 87 N.E. 2d 71 (1949); Hickey v. Carey . 275 A.D. 949, 89 N.Y.S. 2d 
610 (1949); Bo ard of Educaticn, Central Schaol District No. 1, Ellicottville 
v- Allan , 283 A.D. 376, 128 N.Y.S. 2d 155 (1954); Pinto v. Wynstra . 43 M. 2d 
363, 250 N.Y.S. 2d 1012, 22 A.D. 2d 914, 255 N.Y.S. 2d 536 (1964); Matter of 
Colanan, 22 St. Dept. Rep. 322 (1920); Matter of Mclntyre , 2 Ed. Dept. Rep. 

197 (1962); Matter of Butler , 6 id. 71 (1966), aff'd 29 A.D. 2d 799, 287 N.Y.S. 
2d 197 (1968); Matter of Nazzaro , 7 id. 31 (1967); Albaun v. Carey , 310 F. 

Supp. 594 (1969). Most reoently, see Matter of Fitzgerald , Catmissioner’s 
Decision No. 8795, dated March 7, 1974, and attachod hereto as Exhibit "D", 
wherein af ter the case was diamissed in open court by the District Court, 




a 


Northern District of New York, for failure to exhaust administrative remedies, 
the Ccmissioner of Education ruled that a regular substitute could 

be discharged for exercising his privilege of freedan of speech in oannection 
with a homework assignment involving sex education. The Ccrmissicner ruled 
that a regular substitute teacher has no right to reasons. This Court has 
not required exhaustion where a previous administrative ruling forecloses the 

issue presented. Goetz v. Ansell , 477 F. 2d 636 (2d Cir., 1973). Such is 

* 

the case at bar. 

The futility of an appeal to the Ccmnissioner of Education in a case 
such as this was well illustrated by the Ccmnissioner's decision in Jares v. 
Central School District No. 1 , 10 Ed. Dept. Rep. 58 (1970). In Jantes , af ter 
paying lip service to the necessity for boards of education to exerCise their 
broad pcwers over probatianary teachers in a constitutional rmnner, the 
Ccmnissioner upheld the denial of free speech to a teacher on grounds of 
"sound educational principles." 

It is maintained that the failure of the Ccrmissioner to plaoe oonstitu - 
ticnal principles above local issues is a fatal barrier to a fair 0 r effecrive 
administrative determination of the matter at bar. 

Appellant Plano does not contest that the statutory procedures anbodied 
in the New York Education Law have been followed by appel lees. Therefore, an 
appeal to the Ccrmissioner of Education is not designed to provide the re lief 
appellant Plano requests. What Plano contends is that his constitutional 
rights iiave been violated by appellees. This is a matter for the Federal 
Courts under tlie Civil Rights Act, and not the Ccrmissioner of Education. It 
is well known that the Ccmnissioner of Education is not a fonm for the adjudi- 
cation of causes of action arising under federal law. He is primarily 


- 24 




enpcwered by the New York Education Law to oonsider appeals brought pursuant 
to New York law, and the Rilles and Regulations of the Department of Frhraticn . 
Matters of federal law are peculiarly withjn the province of the federal 
courts. What is required in the instant case is a judiciaü. determination of 
allegations which claim a denial of Federal rights. New York law also 
reoognizes that the exhaustion of ackninistrative remedies is inappropriate 
where resort to the courts is sought to vindicate private rights. bezette v. 
B oard of Education , supra . 

An appeal to the Canuissianer of Education is cnly reviewable by the 
state courts under extremely limited circunstances. Under §310 of the Educa¬ 
tion Law of the State of New York, a decision of the Carmissianer of Education 
is reversible only if it is wholly arbitrary or oontrary to the law. Sinoe 
the Ccrtraissioner of Education does not permit the full discloeure of evidence 
that is available to the Federal courts, his decision may very well be final 
and unreviewable. Thus, an appeal to the Carmissianer' of Education would 
not only foreclose appellant Plano frarn obtaining additional evidence frcm 
appel lees through disclosure eind pre-trial examination, but would limit his 
right of review. Ncrte, for exanple, Matter of Board of Education v. Allen , 

6 N.Y. 2d 127, 136. 

In Blanton v. State University of New York , 489 F. 2d 377 (2d Cir., 1973), 

this Court had occasion to reoonsider the doctrines embodied in Eisen v . 

Eastman , supra . The Ccurt noted at page 357: 

"Whatever fears may be entertained with respect to an 
exhaustion requirement in situations where plaintiff is 
already suffering an in jury, there is no basis for these 
in the case like the present where the State affords the 
administrative remedy before any adverse action is taken." 




Ure present case differs fran that cited above, in that appellant is 
suffering an in jury, and was nat afforded an administrative renedy bef ore the 
adverse action. In the instant case, an appeal to appellee Board of Educa- 
tion proved futile. The Board of Bducation refused to grant appellant Plano 
a hearing prior to its adverse determination of his rights. The pre-judgment 

4 

and bias of the Board in requesting the District Superintendent to reoarmend 
Plano's termination, even bef ore it decided to oonsider plaintiff 's termina- 
tion, hope les sly biased any appeal to the Board to review its own action. 

In Blanton v. State University of New York , supra , the Secord Circuit 
stated that recent Supreme Court decisions did not foreclose the requirement 
of exhaustion of administrative remedies in Civil Rights actions. The Court 
noted that: 


"We distinguished fcur Serene Court decisions...'as 
simply candemning a wooden application of the exhaus- 
tion doctrine in cases under the Civil Rights Act.'" 

Thus, although the Seoond Circuit oontinues to rely on Eisen , supra , it will 

not apply the exhaustion requirement autanatically. In Russo v. Central 

School District No. 1 , 469 F. 2d 623 (2d Cir., 1972), the Court did not even 

oonsider the application of the exhaustion doctrine in a First Amendment case 

involving the salute of the flag. In Russo , supra , the plaintiff did not 

appeal to the Cannissioner of Education, nor did she institute a grievanoe. 

Instead, she imtiated an action in the federal district court. The Secord 

Circuit, in revers ing the distxict court 's dismissal of the action, apparently 

considered the First Amendnent argunent as reason enough not to request exhaus- 

tian of administrative remedies. In Green v. Waterford Board of Education , 

473 F. 2d 629 (2d Cir., 1972), the Court also made no referenoe to exhaustion 

of remedies in a case involving the Fourteenth Amendment. The involved 






had lodged a grievance, tut there was no menticr of a resort to arbitration or 
an administrative agency, even though the claim was rejected by the 
scliool district [facts more detailed in district oourt decision found at 349 
F. Supp. 687 (D. Conn., 1972)]. It is sutmitbed, by appellant Plano, that 
the instant case should be decided the same way. 

An appeal to the Catmissioner of Education will prevent Plano fran 
eliciting the facts and testimony necessary to prove his case. In addition, 
review by the New York courts of a decision by the Camdssioner of Education 
is very limited under §310 of the New York Education Law. If a Ccrmissioner' s 
decision has to be appealed to state courts, this G./urt in effect would be 
requiring appellant to exhaust judicial ranedies as well as administrative 
remedies bef ore entry into the Federal courts. Since the exhaustion of state 
judicial remedies prior to cormencing an action in the federal courts is no 
langer accepted in civil rights actions, this wou ld cause appellant grievous 
harm. 

A further administrative barrier rendering an appeal to the Catmissioner 
of Education futile is found in §275.16 of the Regulations of the Catmissioner 
of Education. 

"An appeal to the Catmissioner must be instituted within 
thirty days fran the making of the decision or the per¬ 
formance of the act canplained of. The Catmissioner, in 
his sole discretian, may excuse the failure to oaimence 
an appeal within the time specified for good cause shown. 

The reasons for such failure shall be set forth in the 
petition." [Bnphasis added.] 

Since thirty days have elapsed since the effective date (December 1 , 1973) 
of the decision of the Board of Education of the Westmoreland Central School 
District terminating appellant Plano, an appeal to the Catmissioner of Educa¬ 
tion at this time would be futile. Under the rule of Eisen v. Eastman , supra , 
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where an appeal to an administrative body is futile, there is no requirenent 
for exhai'sticn of achninistrative remedies. Sinoe basic oonstitutional and 
federal statutory issues are being raised by appellant which go to the very 
essence of our oonstitutional framework, i.e., the right to pursue the occu- 
pation of one’ s cwn chosing without unoonstitutianal interferenoe therewith, 
this case shculd be remanded to be heard by the District COurt. 

It is sulanitted by appellant that the distinction made by the District 

Court below betwccn this case and Goetz v. Ansell , supra , is inaccurate, t'here 
the facts of a situation are in oonflict, and where the Ccrttnissioner of Edu- 
catian, by his own rules and regulatians, provides an inadequate foniti for 
the resolution of these ccnflicts, the neoessity exists for a full scale trial. 
A hearing before the Ccrrmissioner of Education does not in any manner envisage 
the reduction of a. 11 egations to findings of fact possible only in the crucihle 
of a trial on the issues. 

The District Court noted, at page 7 of its Memorandun-Decision and Order 

(298a), that federal courts are handling the greatest nunber of civil rights 

cases in their history, eind that there is a growing tendency to rake a "federal 

case" out of questions that might be well oattled at an administrative level. 

This is not the case here. As we have already noted, the District Court 

recognized that there are serieus constitutional issues asserted in this case. 

Indeed, at page 8 (299a), the District Court stated: 

"Ihe ocrplaint seems to adequately assert two well 
reoognized areas protected by the Bill of Rights." 

The District Court also rejected appellees' motions for disraissing the 

canplaint for failure to state a cause of action, stating at page 9 (299a), 

"In the light of these cases, it would be exoeedingly 
difficult to characterize the ccrplaint éis frivolous." 





Where the merits of the case, while undetennined, are clearly not frivo- 
lous, and present serious questions of law and fact to the court, this Court 
should remand this case to the District Court, for the lower court to hear 
evidence and argument. Where an adrninistrative renedy is futile and time 
consuming, and where its procadural inadequacies would vork an injustioe upcn 
the party aggrieved, under the rules of the Seccnd Circuit as set forth in 
Eisen v. Eastman , supra , and in Blanton v. State University of New York , 
sugra, the federal District Court should accept jurisdiction. For even as 
the District Court in the case at bar noted, Gibscn y. Berryhill , 411 U.S. 

564 (1973), requires an exception to the exhaustion rule where: 

. .plaintiff 's ccnplaint was that the state agency 
'vos unconstitutionally oonstituted and so did not 
provide than with an adequate ranedy requiring 
exhaustion' and that 'the questicn of the adequacy 
of the adninistrative renedy, an issue which under 
federal law the District Court was required to decide, 
was for all practical purposes identical with the 
merits of appellees' lawsuit.'" at page 575. 

Gibson , hcwever, was rot so oblique cis the District Court suggested, for 

as the Supreme Court also stated at page 575: 

"But this court has expressly held in recent years that 
state adninistrative remedies need not be exhausted 
where the federal court plaintiff States an otherwise 
good cause of acticn under 42 U.S.C. S1983." [Brphasis 
supplied.] 

Sinoe the District Court ooncedas that substantial arri serious ccnstitu- 
tional issues liave been raised, under the Gibscn decisicn, the instant <- as^ 
should not have been dianissed. 

At page 5 of its decisicn (295a), the lcwer court argues that Christen v . 

New York State Dept, of Labor , U.S. , 42 L.W. 4181 (Jan. 21, 1974) indicates 

that the Supreme Court "has provided a very recent allusion to the existence 
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that a hearing was ever requested or denied: 

"The absence of any indicaticn in the record that this 
federal adninistrative procedure was followed is, in 
our view, a bar to our oonsideration of appellants 
attack upon the validity of the regulatians." [at page 
4183.] ™ 

Appellant herein is not challenging the ackninistrative regulations of 
the Caimissioner. He is challenging the oonstitutionality of his tennination 
by appellees because he utilized his right to academie freedan, granted pur- 
suant to a contract of enployment, and his right to freedan of speech, granted 
and guaranteed by the First Amendment to the United States Ccmstituticn. 
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POINT IV 

APPELLANT HAS A PROPERTY INTEREST IN 
PRESERVING MIS aXUPATTONAL AND EM- 
PLOYMEirr STATUS AND CANNOT BE DENIED 
EITHER F74PLOYMÖ7T OR THE RIQfT TO 
PRACTICE HIS OOCUPATION WITHOUT DUE 
PROCESS OF LAW. 


A. Appellant's Expectation of Continued FhplayTTcnt. 


That oocupational and enplayment status are property interests, duly 

protected by the United States Constitution under the Fourteenth Arrendnent, 

has been recognizod most reoently in the cases of Board of Ftegents v . 

Roth, 403 U.S. 564 (1972); Perry v. Sindermann , 408 U.S. 593 (1972); eind 

Alexander v. Cardner - Denver , supra . As the Suprene Court sta bed in 

Board of Regen ts v. Roth , supra , at paqe 576: 

"The Fourteenth Amendraant's prooedural 
protection of property is a safeguard of 
the security of in ter es ts that a person has 
already acquirod in specific benefits. 

These interests - property interests - may 
take many forms." 


In addition, the Court noted further at the saire page: 


"Similarly, in the area of public enploy- 
ment, the Court has held that a public 
college professor dismissed from an 
offioe held under tenure provisions, 
Slochower v. Board of Education, 350 
U.S. 551, eind college professors and 
sta ff rrrters dianissed during the terms 


oftheir contracts , Wieman v. Updegraff, 
344 U.S. 183, have interests in continu ed 
(jployment that are safeguarderl by die 


process. Qnly last yoar, the Court held 
that this principle 'proscribing sirmary 
dismissal from public enplayment without 
hearing ar inqulry required by due process ' 
L ' r aeache: F 


appliod' 


teacher rccently hired 


also 


to a 
























nanetheless with a clearly inplied prcmise 
of oontinued epïoyment . Connell v. Higqin- 
botiam, 403 U.S. 207, 208." [Dnpha3is supplied.] 

In Perry v. Sindenrarm , svpra , the Court made evident at page 601, 

its concern that "property" interests subject to prooedural due process 

protection "are not limited by a few rigid, technical forms. Rathier 

'property' denotes a broad range of interests that are secured by 'existing 

rules of understanding.'" The Court oontinued at pages 601-602: 

"A written contract with an explicit tenure 
provision clearly is evidence of a fcrmal 
understanding that supports a teacher's claim 
of entitlement to oontinued erployment unless 
sufficiënt 'cause' is shown. Yet, absence of 
such an explicit contractual provision may not 
always foreclose the possibility that a teacher 
has a 'property' interest in re-enployment. 

Por exarple, the law of oontracts in most, if 
not all, jurisdictions long has erployed a pro- 
oess by which agreements, though not formol ized 
in writing, may be 'implied.'" 

Congress in passing the Civil Rights Act of 1964 (42 U.S.C. §2000 et 
seq.), further assured erployment rights eind opportunities "by eliminating 
those practioes and devices that discriminate on the basis of raoe, oolor, 
religion, sex, or national origin." (Quoting Justice Powell's majority 

opinion in Alexander v. Gardner - Denver , _U.S. _, 7FEP cases 81, 84.) 

The Fourteenth Amendement recognizes the validity of property interes ts in 
erployment. 

It i3 adnitted that appellant is a probationary teacher. Por him 
to claim the benefits of prooedural and substantive due process guarantees, 
he rust show certain attributes of "property" interests that are duly 
entitled to due process protection. The Court, in Board of Itegents v . 
ltoth, supra , sought to describe the property interests which are duly 
protected. At page 577, the Court said: 





"...To have a prcperty interest in a benefit, a 
person clearly must have more than an abstract 
need or desire for it. He must have more than a 
unilateral expectation of it. He must, instaad, 
have a legitimate claim of cntitlerent to it. It 
is the purpose of the ancient institution of pröperty 
to nrotect those claims upon wKich peopïe rely in 
thelr daily lives, relianoe that mast not bei 

undemined. It is the purpose of the 
constitutional right to a hearing to proviHo qp 
opportunity for a person to vindicate those cTairts . 

* * * 

"Property interests, of course, are not created by 
the Constitution. Rather, they are created in the 
dirnensions as defined by the existirej rules or 
understandings that stem from an independent sourae 
such as state law - rules or understandings that 
secure eertarn benefits and that support claims 

of entitlement to those benefits_" 

[Brphasis supplied.] 

In the Roth oase, the teacher involved had a one-year oontract of 

enployment. At the end of the oontract, the Court sta bed, he no 

lonner had an expectation of oontinuod aiployment. In the instant case, 

the pro>jationary teacher involved, Frarcis C. Plano, was appointed to 

a probationary term pursuant to §3013 of the Education Law of New York. 

Section 3013 (1) (a) statest 

"Teachers... shall be appointed by a majority 
vote of the board of education or trustees 
upon the reccrrendation of the district 
superintendent of schools from lists submi tted 
to such district superintendent...for a pro- 
bationary period of five years ." [erphasis 
addod.] 

Thus, as opjxosed to the Roth case, wherein the teacher had an expocta 
tion of only a one-year appointment, in the instant case, a probationary 
teacher under §3013 of tic Education Law is appointed to a term of five 



years. 
























The question arises of whether a teacher appointed to a five-year 
probationary term has a reasonable exoectation of continued enployirent 
for that tem. A second, and just as meaningful question arises as 
to whether the teacher's erployer, a school board, has the same expectanoy 
of a probationer's term of enployment. For, it is not enough that one 
party has a unilateral expoctation of re-enployment; rather, both parties 
mast have an expectancy of oontinued enployment [ Board of Regents v . 

Rnth , cupra . ]. 

It is subnitted that the property interes ts of the appellant were 
created and their dimensions were defined by existing rules ar understand- 
inrjs sterminq frcm the state law of the State of New York, the rules and 
understandings securing such benefits and claims of entitierent to oon¬ 
tinued enployment. The Agreement signed by appellant Plaro and the appellee 
Board of Education of the Westmoreland Central School District, Exhibit "B" 
of Plano's Conplaint (15a) subnitted in the instant case, entitled "RECORD 
OF PROBATIONARY APPOINTMENT," States: 

"By a majarity vote of the board of education 
at a meeting held on (date) 6/27/72 the above 
namod teacher [Francis c. Plano] was appointed 
in the tenure area indicated for a probationary 
period of 5 years. The starting date for such 
probationary period is 7/1/72. 

It is signed by appellee Frank R. Melie, Clerk, and by appellant 
Francis C. Plano. Th is notice, in effect, is evidenoe of an agreement 
between the parties of an appointment made by the Board to Plano for a 
probationary term of five years. The two parties have expectations frcm 
this probationary appointment: to wit, the probationary teacher expects 
to serve out a five-year term, durint which he will be evaluated auti 
finally, at the end of the term, either appointed or denied tenure; 









the board of education expects the five-year probationarv term to permit 
the school rrystem to evaluate the teacher prior to a decision regardinq 
the greint or denial of tenure. Although the agreement is terminable by 
either side, it oontains mutual obligaticns and is thus not an illusor»' 
contract. 

The Dow York State Education Law places obligations on the parties 

to a probationary appointment. - These obligations apply to the probationary 

teacher and to the enploying board of education. Por instance, §3019-a 

of the Dducation Law provides: 

"A teacher who desires to terminate his services 
to a school district at any time, shall file a 
inritten notice thereof with the school authorities 
of such school district or with the board of 
cooperative oducational services or county voca- 
tional education and extension board at least thirty 
days prior to the date of such termination of services." 

The fallure of a teacher to provide such written notioe can result 
in a loss of oertification for the teacher or other penalty to be 
assessod. See e.g., f lat ter of Eian an, 8 Ed. Dept. Rep. 31 (censure 
and reprimand for failure of teacher to file timely §3019-a notioe). 

Section 3019-a also requires a termination notice to be given a teacher 
by his enployer thirty days in advance. These responsibi lities of 

I 

notice attend amd are part of the employnent relationship. Under §3013 
of the Education Law , a probationary teacher who is to be terminated 
during the probationary term or at the end of the probationary term upon 
recarmcrrlation of tJie district superintendent, is entitled, upon request, 
to written roasons therefoi. It is clear that both §§3019-a eind 3031 
provide procedures for terminating the probationary relationship. This 
is a legislative and statutory acknowledgment of the fact that a teaching 
relationship embodies within it certain expectations on both sides, cis 






well as certain guarantees for the conti nuance of cnployment ar the 
initiation of termination. 

Furthernoro, it is to be assumed that a board of education does 
not appoint a teacter to a five-year probationary term if it expects 
the teacher to be terminated bef are the end of the five-year term. If 
a Ixard of education did not expect a teacher to successfully conplete a 
proljationary period and tecane tenurod in the System, the board of education, 
it is sulnitted, would never have hirod the teacher. By the same token, a 
teacher would not accept a five-year probationary appointmcnt from a board 
of education if tl ie teacher expected to te terminated by that board of 
education arbitrarily or by whim during the five-year period. Thus, the 
actual hiring of a teacher produces a set of expectations, which are bi- 
lateral rathcr than unilateral, conceming the cnployment relationship 
of the parties. 

The Gomissioner of Education and the courts have recognized that 
a probationary period is not merely one which is renewable every year, 
but is indeed rrvxle for the duration of the period. See stotter of Hunphrey , 
73 St. Dept. Rept. 185, affirmed, 283 App. Div. 376, 128 N.Y.S. 2d 155 
(Third Dept., 1955). See also Carter v. Kalamejski , 255 App. Div. 694, 8 
’J.Y.S. 2d 926 (Pourth Dept., 1939), affirmed 280 II.Y. 802 (1939). Although 
a salary notice nny te sent to a teacher at the end of each school year, 
this is not a renewal of the probationary term, but concerns only the 
salary to te paid durinq each year of the teacher's anployment. 

The liiucation Law of the State of New York acknowledges in additional 
ways the cnployment relationship tetween a teacher and a board of educa¬ 
tion and its agents, incluiing the marmer of granting probationary 
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status, and grantinq or denyinq tenure at the end of the probationary 
period. Gection 3031 does nat greint a board of oducation the sole right 
to terra na te a probationary teacher during the probationary term, but 
divides this right betwoen the board and the district superintendent. A 
district superintendent may not terminate a probationary teacher during 
the probationary term without the approval of the board of education. 

'Kius, there is a procedural expoctancy on the part of a prcbationary 
teacher, tliat he will not be terminated during the term of his probationary 
poriod without, at the very least, ccrpliance with the procedures ertxxiied 
in 53031. See fütter of Little , (Sup. Ct., Nassau Oounty,November 1, 1972, 
Lynde J., aff'd 346 N.Y.S. 2d 575, 42 App. Div. 2d 782 (2nd Dept., 1973) 
attachod as Appendix "E". 

Gcction 3013 of the Education Law pro vides that no prcbationary 
teacher rnay be appointnd to a probationary term without being reoemended 
by the district superintendent of schools and approved by the board of 
oducation. A district superintendent may not appoint a probationary 
teacher without the Ipoard of education‘s approval, nor may a board of 
oducation approve a probationary teacher's appointment without the approval 
of tdie district superintendent. Similar procedures apply to the grantirg 
or denying of tenure at the end of the probationary period. 

It is thus clear that a probationary teacher in the State of New 
York, is not nerely an appointee serving at the will or whim of a board 
of oducation. A probationary teacher is errployod within a statutary 
framework within which his obligations and rights to his position are 
dc f ined. The er.ployment relationship ertxxlies both objective and sub¬ 
ject! vo relationships between the board of oducation, the board's agents, 
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arxl the protetionary teacher. Between the probationary teacher and his 
eiVloyer there exists more than just a umlateral expectation of oontinued 
aoloyment. The practice, the statute and the rules of the State clearly 
establish the existence of a property interest in the appellant, i.e., 
expectancy of oontinued employment for a probationary term which cannot 
be cleniod without due process of law. 

B. Ajipellant's Contractual Right to Exercise Acadaaic Freedcm. 

In addition to a property interest in the expectancy of oonti n ued 
employment, appellant had a contractual interest in the maintenance of his 
right to academie freodom. Article 30 of the collective agreement in force 
and effect between Plano's labor orqanization, the Westmoreland Teachers 
Association, and appellee Board of Education (by its agent, the Supervising 
Principal), contractually provided for academie freedcm and rocognized 
the leqitimacy of teacher discretion in making classroom decisions. (See 

Exhibit "N" of Carplaint at 35a.) 

Appel lees deprived Plano of this contractual benefit without due 
proccss of law in that they terminated him for exercising his oontractually 
quaranteed right to academie freodom. At no time prior to Plano's assign- 
rront of a oonposition on attitudes teward pre-marital sex was he told that 
the topic was prohibited. Indeed, Plano provided appellees with a lesson 
plan oontainirrj the assignment on the day prior to the assigment (See 

Kxhibit "C" attached to the Ccrplaint at 316a). 

Af>pellant not only was never told that sex was a taboo subject in 
appelloe Board's school sy3tem, but he was encouraqod by appellees to 
attenl an in-service training session at which the topics of teenage 
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pregnancy and venereal disease v* 2 re discus sed. It wou ld be curious, 
indeed, if under Board auspices teachers we re given training in sex 
problems of teenagers, but not pemitted by the same Board to relay this 
information to their classes. This country's laws have long reoognized 
that no persen shcxild be punished fbr oonduct unless such ocnduct has 
lx>en proscribed in clear and precise terms. Ccnnally v. General Ccn- 
structicn Co. , 269 U.S. 385, 391 (1926). Soe also Moore v. Gaston County 
Boarrl of Education , 357 F. Supp. 1037 (1973), teaching of evolutien in 
daston Ccunty, 'torth Carolina; Mailloux v. Kiley , 323 F. Supp. 1387 (D. 

Ct., D. Mass., 1971), aff'd 448 F. 2d 1242 (lst Cir.) writing of taboo 
sex words on a classroam blackboard. 

t 

Plano's contractual right to academie freedon is oonstitutianally 
protected. The Fourteenth Amendnent's prooedural protection of property 
safeguards the wide variety of interests a person has aoquired in specific 
benefits. Board of Pngents v. Ttoth , sipra , at page 576. 

In Porry v. Sindermann , supra , a oolleoe teacher on a yearly contract 
was held to have a property interest in his erployment due to language found 
in a ;»licy nemorandum issued by his school, and due to a statement regarding 
aontinuanoe of erployment found in a faculty handbook. In the instant 
case, the right to academie freedom is embodied in the collective aqree- 
ment ooverinq the relaticnship between the Westnoreland Board of Educaticn 
and the appellant, Francis C. Plano. If a property interest in erployment 
can be derived frori a nemorandum of policy and a faculty handbook, how 
nuch more evident is the nature of an erployment relaticnship existing 
in a contract provision. 
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I ln acüition, it nust be remarbered that the First Amendnent also 

protects appellant's riqht to academie freedon. See Keyishian v. Board 
of Korjents , 385 U.S. 589 (1967); Epperson v. State of Arkansas , 393 U.S. 


97 (1968). 





POINT V 


APPELLEES ACTING INDIVirLALLÏ AND IN 
(DNCERT HAVE DEPRIVED APPELLANT OF 
HIS INTEREST IN LIBERTY WTIHCUT DUE 
PRDCESS OF LAW. 


The concept of liberty guaranteed by the Fourteenth Amendment to the 
United States Ccnstitution has been defined to include the right to engage 
in any of the camion occupations of life, to aoquire useful kncwledge, to 
marry, establish a hone and bring up children, and generally to esnjoy those 
privileges long recognized as essential to the orderly pursuit of happiness 
by free nen. ( Meyer v. Nebraska , 262 U.S. 390.) It has also been defined 
to include the individual's interest in his own good name, reputation, honor 


or integrity. ( Baard of Regents v. Roth , 408 U.S. 564, at p. 573.) The 

Supreme Court has held, in Wisconsin v. Constantineau , 400 U.S. 433: 

"Whe.te a person's good name, reputation, honor, or 
integrity is at stake because of what the govem- 
irent is doing to him, notice and an opportunity to 
be heard are essentialT" [Qnphasis suRplied. ] 


Also in accord, Amett v. Kennedy , 


U.S. 


, 42 L.W. 4513 (April 16, 1974 


This, vhere charges have been made against an individual which cculd 
seriously damage his standing and associations in his ooitmunity, due process 
would accord an opportunity to refute those charges. Similarly, where there 
has been a suggesticn that termination of employmerit has ntposed a stigna or 
other disabil ity which has the likelihood of foreclosing future employment 
opportunities, a right to a due process hearing attachés. Meyer v. Netraska 


supra . See also Schware v. Board of Bar Examiners , 353 U.S. 232* Bimbaun 
v. Trussell, 371 F. 2d 672 (2d Cix., 1966) . 

In Exhibit "M" of appellant Plano's Canplaint (32a), the Board of 
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Education rotes that it received a farmal carplaint regarding an assigrment 
given to Plano's students, and that the Board fovrd that the catplaint had 
merit. Appellee Baker, the supervising principal, revievaed the documentation 
of "several other incidents involving this teacher in the 1972-73 school 
year." It may therefore be assuned that appellee Board of Education vas 
apprised of these ocmplaints. Yet, the re is no evidence that Plano was ever 
given an opportunity to reply to these oanplaints or incidents, nor that 
these ccnplaints or incidents we re included in the statement given Plano by 
the supervising prircipal or the district superintendent as reasons for his 
termina tien. 

It was also alleged in the conplaint that appellee Board and its indivi- 
dual mentors, acting in concert, had considered other greunds, in addition to 
those aforementioned, fior determining to termina te Plano's anployment. That 
airtng these grounds we re alle gat ions of irnnorality invol ving the dating of a 
ninth grade fenale pupil. The potential inposition of a stigna attaching to 
a teacher terminated on grounds of inmerality is sufficiart to varrant due 
process of law. Moore v. Knowles, 482 F. 2d 1069 (5th Cir., 1973) ; Board of 
Regents v. Roth , supra , at page 573; Francis v. Ota , 356 F. Supp. 1029 (D. 
Hawaii, 1973); Dause v. Bates , _F.Supp. _, 84 LRRM 2730 (W.D., Ky. 1973;. 

In addition to the abovementioned reasens fior granting appellant Plano 
a full toaring regarding his disnissal is the additional stigna urposed upon 
Plano of being siirmarily disnissed during a school year. The clear iitplioa- 
tion of such action is that Plano's cenduct was so egregious that his oontinued 
enployment was irtpossible, and that appel lees could not even wait to the end 
of the school semester, let alone the school year, to sever the ejrplcyment 
relaticnship. It is difficult to realize a more prejudicial mark cn a 
teacher's record than a sunmary mid-term termina tien. This urplies grieveus 
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conduct, and for this reason alcne, Plano should he aocorded due process 
rights to protact his professional and persenal reputation and future an- 
ployirent opport unit ies. 


In Cooley v. Board of Education , 453 F. 2d 282 (8th Cir., 1972), decided 

prior to the Sinderrnanri and Roth cases, a teacher was dlsnissed without a 

hearing in the middle of a school term. Although the teacher was hired pur- 

suant to a one-year contract, the oourt did not rely cn a ccntractual tleory 

for requiring due process. The oourt found: 

"Given the ensuing econanie hardship of a surotaxy 
deprivation of the souice of ene 's livelihood, and 
in view of the aweacrve eind potentia 11 y stignatizing 
effect of mid-year termination, such a case as this 
assuredly presents ene of the clearest instances 
where the rule of procedural Due Process, properly 
applied, nust eperate to interdict in jurious and 
ree kiess go vermen tal treatmant." 

In Arnett v. Kennedy , supra at page 4524, Justice Mar steil in his dissent 

quotes from a report by the United State's Administrative Conference: 

" [0] ne nust acknowledge vhat seems to be an accepted 
if regrettable fact of life: renoval from gouernnental 
enployment for cause carries a stigna that is probably 
iirpossihle to outlive. Agency personnel officers are 

genera 11 y prepared to aonoede_that it is difficult 

for the fired go vermen t worker, to find enployment in 
private sector." 

Pre-termination due process has been required where a non-tenured 
teacher's professional ar camunity reputation is threatened. Whitney v. 
Board of Regents , 355 F. Supp. 321 (D. Ct., C.D. Wisc., 1973); Rounani v. 
Leestazrper , 330 F. Supp. 1248 (D. Ct., D. Mass., 1971). In the instant case, 
appellant 's dismissa 1 in mid-term and allegations oonoeming his moral 
chiracter present issues mandating a prior due process hearing, 

Under the Education Law of the State of New York, a board of education 

* 

can act to terminate the enployment of a probationary teacher cnly after 
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reeeipt of a recanmendation frcm the district superintendent of sctools to 
that effect. In the instant case, appellee Board of Education raguested 
the district superintaident to recoimend termination so that it could 
terminate Plano (Caiplaint Exhibit "D" at 17a). 

It is a vell-estahlished prcposition of ccnstitutional law tlat an 
essential element f due process is a neutral and detached tribunal. Ward v. 
ViL la ge of Monroeville , 409 U.S. 57 (1972); Goldberg y. Kelly , 397 U.S. 254 
< 197 0); Ccnmonvealth Coatings Corp. v. Continental Casualty, 393 U.S. 145 
(19€>ti); In re Murchison , 349 U.S. 133 (1955); Tunmey v. State of Qhio . 273 

510 (1927). See also Dennen v. Civil Service Ccromission , 3 Pa. Ccnv.ith. 
366, 283 A. 2d 92; Spano v. School District of Borough of Brentwood, 439 Pa. 

256, 267 A. 2d 848 (1970); Gardner v. Repasky, 434 Pa. 126, 252 A. 2d 704 
U9É9); Pregent v. New Hanpshire Department of Employment Security , 361 F. Supp. 
782 (D. Ct., G. New Hanpehire, 1973); Vfagner v. Little Rock Sclcol District, 

Case No. LR-72-C-59, D. Ct., E.D. Arkansas, decided September 14, 1973. 

In the instant case, appellee Board ultbretely decides the question of 
termination of a probationary teacher during the probationary term. As surh, 
the Baard is, in effect, the i. «dependen t ma gis tra te viio determines the case 
made out by the district super in tanden t fcr dianisal. Where the Board not 


only is the final decision-maker, but also requests termination prior to its 
decision to terminate, there is streng evidence that the case has been pre- 
judgod. In the instant case appellee Board of Education requested the dis¬ 
trict superintendent to request termination (17a). It is daar that the Board 
cannot new make an unbiasea appraisal of that reocronendation, nar fairly con- 
sider appellant Plano's reply in response to any statement of reasons fur- 
nished by the District Superintendent in support of his reooranendation. 







u.s. 




393 


Certainly, appellee Board of Education cannot be oonsidered to have 
avoided even the appearance of bias. Appellant sufcmits that the B o ar d and 
its individral members were not inpartial. 

In Winnick v. Manning , 460 F. 2d 545 (1973) , the Court of Appeals for 
the 2d Circuit had occasion to oonsider the nature of procedural due process 
rights to be aooorded to a university student accused of disrvpting a test. 
The student was aocorded a hearing to determine culpability. The charging 
party was the dean of students, and the decisicn-maker was the assistant dean 


of students. 

The Court fourd the hearing to be valid. It observed that there vas 
nothing on the record to show that the dec is ion-maker "observad, investigated 
or made any pre hearing dec is i ons about [the student's] ccnduct.... In short 
[the assistant dean], did not have such prior official contact with [the 
studait's] case as to give rise to a presunptien of bias." See also Simard 
v. Board of Education , 473 F. 2d 988 (2d Cir., 1973). In the instant case, 
the dec is ion—nek er is the same body that requested a ree armen da tien for dis¬ 
missa 1 and determined to terminate. 

Since appellee Board was already predisposed to terminate Plano, it 
could rot fairly consider Plano's reply to the reasons given by the district 
superintendent for reccnmending termination. The Board could not render an 

inpartial and neutral dec is ion respecting the merits of diauissing appellant 
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during the oourse of his probationary term. Therefone, the decision of the 
Board, acting individually and in concert, should be nullified and vacated. 

An evidentiary hearing should be oonducted to ascertain and determine the 
allegations considered fcy appellee Board in terminating appellant. In add.it ion, 
appellant should be given a hearing bef ore a neutral reviewing body to haar 
and have opportunity to re fut e any allegations conceming his character, honesty 
and integrity. At the hearing, appellant Plano should alao be given an op¬ 
portunity to refute appellee Board's findings against him. 

Additionally, by not naking any record explicating its reasons eind by 

considering the issue of Plano's discharge in executive session, there exists 

no record for the Cormissioner of Education and/or any Court to review. This 

in and of it9elf ccnstitutes a denial of due process. See e.g. Kinsella v. 

Board of Education , supra eind Ra per v. Lucey , 488 F. 2d 748 (lst Cir., 1973). 

.ui Raper , supra, a case ocnceming denial of the right to be licensed to 

drive a motor vehicle, the First Circuit held at page 753: 

"Without a statement of reasons, an applicant vrould 
not know what, or for that matter whether to appeal. 

Reasons for govemmental act ion affacting inpor tant 
individual rights mist be timely proferred in order 
to satisfy due process." 





POINT VI 


DUE PHQCESS DEMANDS AN ASCEKTAINABIZ 
REOOFD UPON WHICH JUDICIAL R E VIEW OF 
ADMINISTRATIVE ACTIONS CAN BE 
PREDICATED. 


At its meeting of November 2, 1973, appellee Board as a whole, and its 
memfcers acting individually, voted to terminate appellant's employrrent. They 
gave no reasons for such termination, although reasons we re requested by 
appellant several times previously. The Board in a pness release attached 
as Exhibit "M" to the Ccnplaint (32a) gave a sumrary of "the process and its 
actions." This sunnary did not indicate what specific infcrmaticn the Board 
considered in order to make its decision. It made no statement of findings; 
it made no justification of its determinaticn. It merely stated that it 
decided to terminate appellant's enployment. With no evidence before it, nor 
any official record of its proceedings, it is inpossible for the Board's act ion 
and the actions of all other appellees to be evaluated by an appropriate 
judicial or administrative authority. See Raper v. Lucey , su pra . 

The concept of giving reasons for an adninistrative determiration so 
that the determinaticn is subject to judicial review is not a new ene. As 
Professor K.C. Davis States in his five volume treatise cn adninistrative 
law, Administrative Laev Treatise , §16.05 ("Practical Reasons for Requiring 
Findings"): 

"The practical reasons for requiring adninistrative 
findings are so powerful that the requiranent bas 
been iitposed with remarkable unifarmity by virtually 
all federal and state oourts, irrespective of a 
statutory requirement. The reasons have to do with 
facilitating judicial review, avoiding judicial 
ursurpation of adninistrative functions, assuring 
more ca re ful administrative oonsideration, helping 
parties plan their cases for rehearings and judicial 
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review, and keeping agencies within theix jurisdictiën." 

In United States v. Merz , 376 U.S. 192, 198 (1964), the Suprane Court 

noted in a case invol ving a cotmissioner' s detemination of the issue of just 

ccmpensation in an eminent damain proceeding: 

"Ccnclusory findings are alone not sufficiënt, for 
the cormission' s findings shall be accepted by the 
Court 'uniess clearly erroneous'; and oonclusory 
findings as made in these cases are normally not 
reviewafale by that Standard, even when the District 
Court reads the record, for it will have no way of 
knowing what path the ccrmissioners took through the 
maze of oonflicting evidence. See United States y, 

Lewis , 308 F. 2d 453 , 458. The carmissioners need 
not make detailed findings such as judges do who try 
a case without a jury. Ccranissioners, we assune, 
will normally be laymen, inexperienced in the law. 

But laymen can be instructed to review the reason- 
ing they use in deciding cn a particular award, what 
Standard they tried to follow, which line of testimcny 
they adopt, what measure of severance damages they use, 
eind so cn. We do not say that every centested issue 
raised cn the record befiore the oermissien mist be 
resolved by a separate finding of fact. We do not 
say that the re must be an array of findings of 
subsidiary facts to demenstrate that the ultimate 
f inding of value is soundly and legally based. The 
path fiollowed by the cattnissicners in reaching the 
amount of the award can, hcwever, be distinctly 
marked. Such a requirement is within the ccrpetence 
of laymen; and laymen, like judges, will give more 
caneful consideraticn to the prohlem if they are 
required to state not cnly the end result of their 
inquiry, but the process by which they reached it." 

See also Burlington Truck Lines, Ine, v. United States , 371 U.S. 156 
(1962); United States v. Forness , 125 F. 2d 928, 942-943 (2d Cir. ,1942), 
eert. den. 316 U.S. 694 (1942); United States v. Lewis, 308 F. 2d 453, 465 
(9th Cir., 1962); Kinsella v. Board of Education, supra . 

In Burlington Truck Lines, Ine., supra, a case conceming review of ^ 
Interstate Caimerce Ccnmission decision, quoting Securities and Exchange 
Ccmmssion v. Chenery Corp ., 332 U.S. 194, 196, the Court stated at page 
169: 
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" [Al sinple but fundamental rule of administ rati ve 
law.. .is.. .that a neviewing court, in dealing with a 
determinaticn or judgtvent which an administrative 
agency alcne is authorized to make, raust judge the 
propriety of such action solely by the grcunds in- 
voked by the agency. If those grounds are inadequate 
or inproper, the court is power less to a ff arm the 
administrative action..." 

Thus, a decisicn by an administrative agency, the facts relied cn, and 
the reasoning, are indispensable for a court to either uphold or dismiss an 
agency aetermination. Hoe instant case is widely at odds with this adminis- 
trative requirement. There is no transcript ar record prepared of the Board 
of Educaticn's decisicn ccncerning Plano's enployment; no statement of the 
charges considered, nor is there a formal decisicn in any form which States 
the reasons for its ccnclusion, nar the findings of fact upcn which they 
were based. 

As Justioe Cardozo stated in United States v. Chicago, Maine, St. Paul 

and Pcnnsylvania R.R. , 294 U.S. 499, 510-511 (1935): 

"We raust know what a decisicn means before the 
duty beocmes ours to say whether it is right or 
wrong." 

Administrative findings raust be available for re view to help protect 
defendants against care less or arbitrary actions by an administrative body. 
As Judge Frank stated in United States v. Pomess, supra : 

9 

"Chief Justioe Hugtes once remarked, 'An unscrvjpulous 
administrator might be tenpted to say 'Let me find the 
facts for the people of ray oountry, and I care little 
who lays down the gener al principles.'. That corrraent 
should be exterxled to include facts without due care 
as well as unscrrpulaus fact-finding: for such lack of 
scruples, vhich we trust, seldan exists. And Qiief 
Justice Hughes' catment is just as applicable to the 
careless fact-findings of a jud<^ as to that of an 
adrainistrative officer. Hoe judiciary prcperly holds 
administrative officers to high standaxds in the dis¬ 
charge of the fact-finding functicn. The judiciary 
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should at least measure up to the sajme starxLards. 
125 F. 2d at 942." 


See also Russo v. Central Schoo.1 District Nd. 1, et al. . 469 F. 2d 

623 (2d Cir., 1972), wherein the oourt in reviewing the district court's 

acticn, relied upon the Fomess case for support of its rejection of the 

district court's findings; and New York v. United States . 342 U.S. 882 

(1951) wherein Justice Douglas stated in a dissenting opinion: 

"Unless we make the requirements for administrative 
acticn strict and demanding, expertise, the strength 
of modern govemnent can beccre a monster vhich rules 
with no practical limits on its discretion. Absolute 
discretion, like corrupt ion, marks the beginning of 
the end of liberty." 

See also Phelps Dodge Corp. v. N.L.R.B. , 313 U.S. 177 (1941). 

The courts of the State of New York have jüst becrun to reaoqnize 

this concept, most recently in the case of Matter of Application of Thunas 

A. Cunrnngs v. Regan , _M. 2d _, 350 N.Y.S. 2d 119 (Sup. Ct., Erie 

County, 1973). The principal has also been ennunciated in Matter of the 

Application of Michael Cunmings, et al. v. Regan , _M. 2d_, 350 N.Y.S. 

2d 842 (Sup. Ct., Albany County, 1973) , decided by Justice Edward S. Gonway. 

These two decisicns deal with granting reasons fcr denial of parole to irrates 

in state correctional facilities. In Matter of the Application of Michael 

Cunmngs, et al., Justioe Ccnway stated at 350 N.Y.S. 2d 847: 

"...the Board must, however briefly, state the 
ultimate ground of its decision denying parole with 
sufficiënt particularity to enable the prisoner 
to understand how he is expected to regulate his 
behavior and to enable a reviewing court to deter»- 
mine whether inadnissable factors have influenced 
the decision and to determine whether discretion 














stated at 350 N.Y.S. 2d 127: 


"The respandents assert that matters relating 
to release are not reyiewahle by the oourt if 
done according to law. The law as presen tly 
oonstituted gives the Board tremendous powers 
in making its decisions on parole release. The 
law also passes to the Board trenendous respon- 
sibilities. Under the present policy system, 
there is no basis upcn which to nake an inform- 
ed judgnent in determining if the Board is 
exercising its powers in a lawful and respcnsihle 
fashion. To merely state that they are acting 
in aooordance with law in a responsihle raamer 
is to state a ccnclusion. If the Board is 
acting in a lawful and re spons ihle marmer, and 
the Court has no reason to believe it is not, 
there should be no disccmfort in ccxrplying with 
minimal due process requirements in giving 
reasons for parole denial. In carrying out 
any statutory mandate, it rs inperative that 
not only justioe be dcne but that the appearance 
of justice be apparent. Unless the courts 
stand apart frcm adminïstrative bodies, especially 
those viiich exercise a quasi-judicial function, 
so that they can review objectively the actions 
of these bodies, there can be no appearance of 
justice.*** It is difficult to ocnceive of 
anything more arbitraxy than a terse negative 
response theref are, especially when a negative 
answer may be entirely roasonahle and proper.*** 
The law provides for discrecicn, not secrecy." 




See also Gold v. Nyquist, App. Div. 2d _, 349 N.Y.S. 2d 165 (3d Dept., 

1973). 

Section 3031 of the Eduoation law of New York requires that where a 
recomnendation for termination of a probationary te a cher has been mad fcy a 
district superintendent, tiet the teacher be given reasons therefore upon 
his written request, and that the teacher be given an cpportunity to reply, 
In order for this statute to be meaningful, the f mal decision*tnaker, a 
board of eduoation, must be inpartial and capable of judging the veracity 
of reasons ard/ar replies given to it. In the instant case appellee Board 
is not inpartial because it requested its district superintendent to make 
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a recarmendaticn to terminate appellant Plano (17a). In addition, the Board 
denied Plano an opportunity to request a full disclosure of the canplaints 
against him and an opportunity to reply thereto. In any case, the Board's 
actions and ttose of the other appellees in the instant case are arbitrary, 
cparicious and present no record for judicial review. This violates any 
ccncept of administratie due process and must be subjected to the light 
of judical review. 

In Kinsella v. Board of Education , _F. Supp. _ (Fetruary 20, 1974), 

a three-judge district court held S3020-a of the New York: Education Law 
unconst itu t iona 1 for failing to require an administrative dec is ion-waker to 
be bound by a record, to set forth the facts it relied on in making its 
decision, eind for failing to require the reasons for its ackninistrative deter- 
mi nat ion. Although the case invol ved a tenured teacher, it is sutmitted that 
appellant's property interest in the maintenance of his ocntractual right to 
exercise academie freedom, and his liberty right to the maintenance of his 
good name and reputation require a hearing and an ascertaxnable record for 
judicial review. 

The arbitrary and capricious nature of the Board' s conduct in the instant 
case is especially ripe for judicial review, since appellee Board of Education 
made clear in its statenent, Exhibit "M" attached to the Corplaint (32a), that 
it considered many things vA\ich were not specified in the reasons given by 
appellee district superintendent for his reccmtvendation for Plano's termination. 
Since the Board considered reasons and allegations of which appellant Plano 
was not informed, Plano could jnake no intelligent reply, and could in no way 
refute his onknown accusers. Therefore, any decision by appellee Board, 
acting individually or in concert, was arbitrary, capric io u s , af fee ted t^y 
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errors of law eind fact, and a clear denial of procedural and substantive 
due process of law. 










POINT VII 


APPELLEES ACT ING INDIVIDIALLÏ AND IN 
CDNCEFT HAVE ABRIDGED APPELLANT'S FIPST 
AMELDMENT GUARAMEEE OF FFEEDCM OF 
SPEECH. 


The Suprene Court has made clear that a person may not be der.ied anploy^- 
ment on grounds which infringe upon oonstitutionally protected interests — 
especially freedcxn of speech. This applies whether a person has a "right" 
to continued employment or no right to continued employment. Where a govem- 
mait can deny a benefit to a person because of his oonstitutionally protected 
freodcm of speech or association, his exercise of those freedcns would in 
effect be penalized and inhihited. Perry v. Sinderxnann , 408 U.S. 597 (1972) ; 
S hel ton v. Tucker , 364 U.S. 479; Keyishian v. Board of Regaits , 385 U.S. 589. 
Ttus, allegations that a go\emmental body has terminated the employment of 
an employee for utilizing his first amendment freedans presents a bona fide 
constitutional claim. Perry v. Sindermann , supra , at p. 598. 

It is clear that teachers are included under protection of the First 
Anendment: 

"It can Lardly be argued that either students or 
teachers shed their constitutional rights bo freedom 
of speech or express ion at the school house ga te." 

Tinker v. Des Mo ines Independent Comnunity School 
District » 393 U.S. 503, 5w. 

See also Piekering v. Board of Education , 391 U.S. 563, 568. 

In the instant case, in his open letter, Exhibit "L" of the appellant's 
Conplaint (31a), appellee Board member, Howard Walker, stated ene reason for 
Plano 1 s termination: 

"It is my own feeling that we should en courage all 
individuals to express themselves in their own unique 
way within the framevork society has establis h ed. I 
feel that Mr. Plano has done this and should not have 









hls professional career jeopardized. X also feei 
that Mr. Frank Plano las been an individual who feit 
strong enough about his convictions to stand vip and 
express his feelings even though it did not conform 
to expected behavior. How vdll we ever teach yovmg 
people to express themselves if we won't permit our 
professional educators to do the sarre." 


" .. .We encourage freedcm and expression fron our 
students and in the same breath ostracize teachers 
who have the oourage to be different, to express 
their views and demonstrate the finmess of their 
convictions." 

This plainly indicates one of the true reasons fier appellee Board's 
termination of appellant Plano's enployroent. That is, Plano vas in part 
terminated for discussing in public and/or in the classroon, topic or topics 
unnamad. It is appellant's belief that one of these topics was a class 
assignment and a discussion of students attitudes regarding premarital sex. 

That the Board's decision to terminate was based at least partly upon 
appellant's exercise of his First ftnendment rights is made clear by review 
of Exhibit "Jf attached to appellant's Ccnplaint (32a), wherein appel lee 
Board, acting individually and in ccncert, stated in a public release re¬ 
garding Plano: 

"The supervising principal eind the high school 
Principal received a fiormal ccrplaint regarding 
an assignment given to the students by the 
teacher. Upon investigation, it was found that 
the ccnplaint had merit. The high school 
Principal and the supervising principal met 
with the teacher, and the teacher was given 
full oppertunity to juctify his action." 

The assignrvent above noted was a oerposition cn the subject of premarital 
sex. lts inclusion in the class lesson was a result of an in-eervice workshop, 
at which Plano and his supervising principal, appel lee Baker, attended. Both 
the subjects of teenage pregnancy and venereal disease were diacusaed. This 










in-service workshop was sanctioned by appellee Board as part of the in- 
service training given all teachers. Desirous of ocmhining the intricacies 
of english graimer and ccmpositicn with the school's concern for teen-age 
morality exhibited at the in-service workshop, Plano determined to assign 
students a ccnposition. The assignment was given pursuant to a lesson plan, 
Ccrplaint Exhibit "C" (16a), and tumed in to Plano building principal the 
day prior to the assigrment. The lesson plan vas not rejected at that time 
or any time prior to the assigrment. 

It must be noted, that a mere discussion with appellant of a parent's 
ccnplaint by a high school principal and sirpervising principal does not 
satisfy due process requirements. Appellee Board was not involved, no 
witnesses were called, nor cross-examinaticn permitted. See Vfagner v. Little 
Bock School District , supra . 

The open letter of appellee Board, Exhibit "M" attached to Plano's 
Cbnplaint (32a), made note of other incidents relied upcn by the Board in 
making its decision to terminate appellant. These incidents have not been 
enimerated, evidentiary hearings should be held therecn to determine the 
nature and substanoe of the incidents ccnsidered. It is appellant's 
ccntenticn that the incidents referred to by the Board concemed protected 
speech, and their den ia 1 constituted a violation of appellant's First Amend- 
ment freedoms. 

Although acadanio freedan is not one of the enumerated rights of the 

First Amendment, the Supreme Court has anphasired; 

"Scholarship cannot fluorish in an atmosphere 
of suspicion and distrust. Teachers of students 
must always rennain free to inquire, to study and 
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and to evaluate..." 
U.S. 234, 250. 


ire, 354 




&*eezy y, New Hanpah. 


In Keyishian v. Board of Regents, siyra, at page 603, the Stprane 
Court noted: 

"(Xir Nation is deeply cxxonitted to safeguarding 
academie freedom, which is of transcendent value 
to all of us and not iterely to the teachers 
concemed. That freedom is therefare a special 
concern of the First Amendment, which does not 
tolerate laws that cast a pall of orthodoxy over 
the classroem. *** 1he Nation's future depends 

upon leaders trained through wide exposuro to that 
rofcust exchange of ideas which discovers truth 
'out of a nultitude of tengues, Jrather] than 
threugh any kind of authoritative select ion.'" 

Consistent with the concept of academie freedom is the teaching of 
aontraversial subj eets. The teaching of oontroversial subjects is of great 
iirportance in cur classrooms. Keyishian v. Board of Regents , supra , at page 
603. The Supreme Court in Wieman v. Updegraff , 344 U.S. 183 (1952), in 
the concurring opinien of Justices Frankfurter and Douglas, at pages 196-197 
stated: 

"That our democracy ultimately rests on ptblic 
op in ion is a platitude of speech but not a 
ccrmonplace in actiën. Public opinion is the 
ultimate relianoe of our society cnly if it can 
be disciplined and responsible. It can be 
disciplined and responsible only if habits or 
epenmindedness and of critical inquiry are 
acquired in the übnrative years of our citizens. 

The process of education has naturally enough 
been the basis of hope for the perdurance of 
our democracy on the part of all our great 
leaders, from Thomas Jefferson cnwards. 

'To re gard teachers—in our entire education al 
syston, frem the primary grades to the university—■ 
as the priests of our democracy is therefare not 
to indulge in hyper hole. It is a special taak 

of teachers to f os ter those habits of open-mindedness 
and critical inquiry tduch alone make for responsible 
citizens, who, in turn, itake possible an enlightened 
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and effective public opinicn. Tteachers mast fulfill 
their function by precept ar* practice, by the very 
atnDSfhere which they genera te; they mist be exaplars 
of open-mindedness and free inquiiy. They cannot 
carry out their noble paths if the oonditions for 
the practice of a respcnsible and critical mind are 
denied tc hem. They mist have the freedcm of 
responsi hl e inquixy by thought and action, into 
the meaning of aocial and economie ideas, into the 
checkered history of aocial and economie dogma. 

They mist be free to sift evanescent doctrine, 
qualified by time and circumstanoe, fran that rest- 
less, aiduring process of extending the bounds of 
understanding and wisdom, to assure which the free- 
doms of thought, of speech, of inquiry, of worship 
are guaranteed by the Gonstitution of the United 
States against infracticr. by National ar State 
govemment." 

In the case at bar, it is a curieus anomaly that the same Board of 
Education which knowingly approves of in-service teaclier training in the 
subjects of venereal diseast and teenage pregnancy should regard a class 
assigrment cn student attitudes toward prenarital aex as "oontroversial. 

Recent decisions have indicated that temnnation for the teaching ar 
enployment of "oontroversial" matter is inproper and a vinlation of teachers' 
First Anendment rights. In Jerrey v. Martin, 336 F. Supp. 1350 (W.D. Viiginia, 
.1972) a district court found that a ccmplaint alleging tiet a letter written 
by plaintiff teacher to a national magazine, appreving an article which 
appeared therein cn prenarital sex, was the cause of a consequent den ia 1 of 
salary increase by defendant state university, set fiorth a cause of action 
cogruzahle before a federaJ court. The case was settled in early 1973 with 
a retroactice salary increase and stipulaticn against further acticn against 
plaintiff teacher. 

The United States Court of Appeals f' r the First Circuit in Keefe v. 
Geanotos , 418 F. 2d 359 (lst Cir., 1969), in granting a preliminary injunction 
held tiet the use by a teacher of a taboo sex ward was not cause for dismissal 
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since the teacher had received no prior warning of any school regulation 
regardxng use of vulgar language in the leaming process, and that students 
of senior high school age were already familiar with such vrords and had 
access to books in the school l ih rary enploying such vords. In the instant 
case, books conceming sex were oertainly availahle to students in acmnvinity 
libraries, ard furthermore there is no allegation made by appellees that 
Plano violated school policy against the use of sex re la te d topics in 
the academie curriculum of the school. 

In Mailloux v. Kiley, supra , where a teacher was discliarged for writing 

a taboo sex word cn the hlackboard, the court noted at page 1391: 

"The teacher who responsibility 'nas been nourished by 
mdeperdence, enterprise, and f ree choice beccmes for 
his student a better model of the democratie Citizen. 

His exanples of applying and adaptmg the values of the 
old order to the demands and apport’jiities of a con¬ 
stant ly changing world are aitong the most inportant 
lessons te gives to youtn." 

The court noted that academie f reed cm is not ccnfined to convent i onal teachers 

or to those vho oould get a majority vote frem their collea^ies. Although 

the court found that subjects eau ld be regulated, it stated that the state 

rtay not suspend or discharge a teacher 

"...unless the state proves he [the teacher) vas put 
on notice either by regulation or otherwise that he 
should not use that method." 

In the c ase at bar appellant in no way was wamed against enplcying student 
attitudes toward sex ais a topic in his English class; nor >»s he informed that 
’t was an unsuitable way of teaching writong skills. 

The af oreren tioned rulings have also been followed in Lindros V. Ooverninc 
Board of tle Torrance Unified School District, 108 Cal. Reptr. 185, 510 P. 2d 
361 (Sup. Ct. cf Califomia, 1973), affirrted _U.S. _ (1974) **exein a 
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prohationary teacher read a short story ccntaining a taboo expression. the 
court held that in the absence of regulations or mies prorulgated by the 
school system, plaintiff oould not be discterged. 

Plano has not ocranenced instructing a course on sex education in 
appellees' school System. Seeking to interest students in leaming tte 
basic writing skills attendant to good English usage, he assigned a ccmposition 
on student attitudes tcwird pre-marital sex. For these reasons appellees have 
curbed appellant's First Anendment rights by diachaiging him fran his anploy- 
ment. Plano suhmits that this is a violation of his oonstitutional rights. 





PO INT VIII 


APPELLANT SOUGHT NO ORAL ARGLMENT ON HLS 
MOTION FORA UMPQRARÏ FESTRAJNING OREER, 

BüT EXPECIED THE OOURT TO OREER ARGUMENT 
EEFORE GPANTTNG A PRELEMINARy INJUNOTIDN . 

At Page 9 of its Memorandun - Decisicn and Order (301a), the District 
Ouurt noted: 

"Counsel for the plaintiff seemed content to allow 
decision on the papers alone and there was no request 
or desire for an evidentiary hearing conveyed to me 
during oral argument. Tte facts of this case are 
crucial in the deteminations requested and must be 
developed as fully and clearly as possihle." 

Afpel lant Plano' s mot ion fbr a tenporary res training order was requested 
to preserve his enplcyment prior to a hearing on his motion for a preliminaxy 
injuncticn. At no time did appellant expect this Oourt to issue a preliminary 
injuncticn without a hearing. Indeed, appellant expected that an evidentiary 
hearing vould ha\« been had prior to the detemination of his notion for a 
preliminary injunction, pursuant to Rule 65 of the Federal Rules of Civil 
Procedure. See Moore's Federal Practice, 2d Ed. 1165.04 (3] at page 65-59. 

In point of fact, Judge Foley dismissed the appellant 's motion for 
injunctive rel lef for want of jurisdiction (300a), making ro determination on 
the merits as vould be required by Rule 52 (a) of the Federal Rules of Civil 
Procedure. See Moore's Federal Practice, 2d Ed., 1165.04(3] at pages 65-59 to 
65-65. Thus, he rnooted any neoessity for holding a hearing. The only 
issue being argued bef ore the oourt when it heard the initial axgvments was 
whether a temporary res training order should be issued and a hearing held on 
the issue of the preliminary injunction. Thus the Court's conclusions as to 
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counsel's intentions were presatptious and in error. (238a - 245a) 

Mditicnally, the question of whether the Court oould in effect order a 
retroactive nonetary ranedy would require a hearing to ocnsider the question 
of irreparable in jury warranting injunction relief. See Public Health and 
Welfare Bnployees v. Missouri Department of Public Health and Welfare , 411 

U.S. 279 (1973) and Edelman v. Jordan , _U.S._, 42 L.W. 4419 (March 25, 

1974) . 


- 62 - 








OONCLUSICN 


Afpellant Plano has standing. He has made allegaticns of both present 
and oontinuing denials of oonstituticnal rights by appel lees. The District 
Court has ooncurred in the gravity of the charges alleged by appellant and 
has indicated the necessity of their resolution (299a). 

Exhaustion of acinimstrative remedies is unneoessary in the naw at 
bar iKcause federal statutory law gives appellant Plano a remedy in a 
* ede ral forum supplementary to those which may exist in a state acknin— 
istrative or iudicial forum. Alexander v. Oardner - Denver , supra ; 

*1cNneso v. Board of Educaticn , supra . Exhaustion of remedies is also 
unneoessary because procedural ackninistrative barriers make appeal to the 
Cmrmissicner of Education futile. A terporary restraining order should 
be granted and a hearing on the mot ion för a preliminary in juncticn 
should be had because of the gravity of the harm alleged. S te ff el v. 
Thcnpson , supra . 

The case at bar should be renanded to the District Court för recon- 

sideration of the application for a terporary res training order and noticn 

for a preliminary in juncticn. Mditianally the instant case should be 

remanded to the District Court för trial on the nerits. 

Itespectfully submi tbed, 

BEPNAPD F. ASHE 
Attorney for Appellant 
80 Wolf Poad 
Albany, r?*3w York 12205 



James R. Sandner 
Ivor R. Moskowitz 
Of Counsel 


Dated: Juns 3, 1974 







ARTICLE 18 


Grlevance Procedures 

Nothlng contalned hereln wlll be construed as limiting the rlght of any 
teacher having a possible grlevance or problem to dlscuss the matter 
lnformally with any approprlate member of the admlnistratlon and having 
8ald matter lnformally adjusted without lntervention of tho Associatlcn 
provlded the adjustment ls not Inconsistent wlth the terms of thls Agree- 
ment. Sald adjustment ls then binding upon the aggrleved party. In the 
event that any grlevance ls satisfactorily adjusted without formal deter- 
mlnatlon pursuant to thls procedure, sald adjustment shall not create a 
precedent or ruling binding upon elther of the partles to thls agreement ln 
future procoedings 

1. Grlevance shall be deflned as any claimed violatlon, mlslnterpretatlon, 
or lnequltable appllcatlon of the negotlated agreement. 

2. Each teacher shall have the rlght to present hls grlevance free from 
lnterference, coercion, restraint, discriminatlon, or reprisal. The teacher 
shall have the rlght to be represented at all stage** ‘.he representatlve may 
be deslgnated by the teacher at the time the grlevance ls presented or at a 
later date. 

3. Any teacher who claims to have a grievance shall present hls grlevance 

to hls building prlnclpal, orally, as soon as possible but not later than two (?) 
school days after the grievance occurs . 

4. The building prlnclpal shall dlscuss the grlevance with the teacher, shall 
make such investigation as he deerns approprlate, and shall consult with the 
supervising prlnclpal to such extent as he deerns approprlate. all on an lnfor- 

’ mal basis. 

5. Within Utree (3) school days after presentation of the grlevance to him, 
the building prlnclpal shall make hls decision and communicate the saroe to 
the teacher presenting the grievance. 

6- If the teacher initiatlng the grievance ls not satisfied with the decision 
at the conclusion of Step 5 and wishes to proceed further under the grlevance 
procedure, the teacher shall, within fivo (5) school days, present the griev¬ 
ance to the Assoclatlon's Grlevance Committee for lts consideratlon. If the 
Grievance Committee determines that the teacher has a merltorlous grlevance, 
then the teacher, represented by the Association, may file a written notlce 
that an appeal wlll be made to the supervising prlnclpal. Such request shall 
be in writing and shall contain a statement setting forth the specific nature 
of the grlevance and the facts relatlng to it. Such request shall be served 
upon both the supervising prlnclpal and the building prlnclpal to whom the 
grlevance was origlnally presented. Thereupon, and within two (2) school 
days after receiving such request, the building prlnclpal shall submit to the 
supervising prlnclpal a written statement of hls Information concemlnq the 
specific nature of the grlevance and the facts relatlng to it. 
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7. Unless the grievance is settled to the satisiactlon of the qrleving 
party, the supervising Principal shall hold a hearing within five <5) 
school days after recelving the written request and statement. The 
teachei and the Association shall appear at the hearing and snay present 
oral and written statements ar arguments. 

8. Within five (5) school days after the close of the hearing, the super¬ 
vising prlncipal shall make hls decision and communicate the sarae in 
writing to the teacher presenting the grJevance and to the Association. 

9. The teacher, represented by the Association. may appeal a determlna- 
tion of the supervising prlncipal to the Board of Educatlon and request a 
hearing of the Board of Educatlon. 

10. Any hearing may be conducted by one or more members of the Board, 
provided that lf less than the full Board presldes at such hearing, the 
momber or members conducting such hearing shall render a report thereon 
to the ruil Board of Educatlon and the full Board shall thereon make lts 
report, The teacher and the Association shall appear at the hearing, and 
may present oral and written statements or arguraents. 

11. The Board of Educatlon shall report lts findings of fact. concluaions, 
and advisory recommendatlons not later than fifteen (15) school days 
after corapletlon of the hearing. The Board shall send a copy of lts report 
to the teacher involved, the Association, the appropriate building prlncipal, 
and to the supervising prlncipal, 

12. If the decision of the Board of Educatlon is not satisfactory to both 
the aggrleved party and the Association, the Association may request in 
writing v/ithln ten (10) school days after such decision that the grievance 
be submltted to arbltratlon. An aibitiator shall be requested from the 
Public Employees Relations Board, The cost of an arbitrator shall be bome 
equaily by both partles, The parues will then be bound by the rules and 
procedures of the Public Employees Relations Board. The arbitrator so 
selecVcd shall confer wlth represonlatives of the Board and the Associatioi. 
and hole. hearings promptly and will issue hls decision as promptly as 
posslble. The arbitrator's decision shall be ln writing and will be final 
and binding upon the partles. 

13. Fatlure at any stage of the grievance procedure to communicate a deci¬ 
sion to the aggrleved party and the Association within the specified time 
limit 3 hall permlt the lodglng of an appeal at the next stage of the procedure 
within the time which would have been alloted had the decision been commu- 
rlcated by the final day. 

14. If this grievance procedure wlth binding arbitration is elected to be 
used, then the aggrleved party and the Association specifically v/aive any 
rlghts they may have to bring a Civil Actlon ln State Court or appeal to the 
Comir.ls 3 loner; it belng the intention of the partles hereto that the arbi¬ 
tration proceduro is to be the sole and exciusiv® remedy. 

15. The time limlts specified for elther party may be extended only by 
mutual consent. 








STATE O T NEW YORK 

SUPREME COURT i COUNTY OF CAYUGA 

IN THE MATTER OF 

The Application of BOARD OF EDUCATION OF 
THE ENLARGED CITY SCHOOL DISTRICT OF THE 
CITY OF AU3URN, NEW YORK 

Petitioner 

For a Judgnont Staying the 
Arbitration Commenced by 

AUBURN TEACHERS ASSOCIATION on behalf 
•of MAR/ E. TAYLOR 

. . Respondent 

Appearaneest WILLIAK GOLDMAN, ESQ. 

Attorney for Potitioner 

BERNARD F. ASHE, ESQ. 

Attorney for Respondent 

Momorandun - Decision 

CLAKENCE H. BRISCO, J. This is an application.pursuant to 
tho Civil Practica Law and Rulcs Section 7503(b) for judgment 
staying the arbitration batwton Auburn Toachers Association 
and the Board of Education of the Enlarged City School District 
of the City of Auburn, New York and all proceedings therein; 
vacating the denand for arbitration on the grounds that a valid 
agrooment to arbitrate this oattor was not made; and granting 
potitioner such other and further relief as to this Court may 
soera just. 

The petition States that at a meeting of the 
petitionor Board of Education on July 20, 1970, Mary E. Taylor 
was appointed on a probationary term of three years as a teacher 
in the Auburn City School-District effective September 1, 1970, 
and thereaftor she served in that capacity until June 22, 1973. 


» 


APPENDIX "B" 







The petltion also States that the Auburn Teacher» 
Association and th» Board of Education entered into a contract 
purcuant to the Taylor Law under date of November 1, 1971, 
which contract was applicatie to and including June 30, 1973. 

That in this agreement there is a provision for grievances, the 
grievance procedures and the personnel evaluation provisions. 

The agreement States that "a grievance shall mean any claimed 
violation, misinterpretation, or inequitable application of any 
natters included in this agreement." This agreement did not provide 
for any limitation of the power or authority of the Board of 
Education with reference to granting tenure as is provided 
irt Section 2509 of the Education Law. 

The power or authority of a Board of Education with 
reference to granting tenure is set forth in Section 2509 of the 
Education Law, Under this section it is solely within the 
exclusive province of a Board of Education as to whethar tenure 
is to be granted to a porson or deniefl to a person, The pro- 
bationary period of three years automatically expires at the 
expiration of the three year term. 

In the recent case of Board of Education v. 

Chautuuqua Teacher» Association 41 A D 2d 47, 341 N.Y.S. ?d 
690, the Supreme Cou t, Appellate Division, Fourth Department 
States it is well settled that a "non-tenured teacher may be refused 
appointment without being givea reasons therefor, or a hearing, 
and even despite the recommendation of a tenure appaintment" 
citing ao its authority the cases of Legislative Conference v. 

Board of Higher Educ., 3B A D 2d 47", 4«1, 330 N.Y.S. 2d 688, 

692, affd. 31 N Y 2d 926, 340 N.Y.S. 2d 924. See, e.g.. Matter 
of Pinto v. Wynstra 22 A D 2d 914, 255 N.Y.S. 2d 536; Natter of 
Butler v. Allen 29 A D 2d.799, 287 N.Y.S. 2d 197; Education 
Law, Leotions 2573, 3012, 3013. 
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It appoara that at a meeting of the petitioner 
Board of Education on JuXy 20, 1970, tha respondent, Mary E, 

Taylor was appointed on a probat ionary terra of three yeara as 
a teacher in the Auburn City School District, effective September 
1, 1970, and thereafter aha served in that capacity until June 
22, 1973. That the respondent Auburn;Teachers Association and the 
petitioner Board of Education entered into a contract pursuant 
to the Taylor Law under date of November 1, 1971 which contract 
waa applicable to and including June 30, 1973. 

That in this agreement between the Auburn Teachers 
Aasociation and the Board of Education there is a provision 
for grievance. A grievance procedure is contained in said 
agreement in Article XX and the personnel evaluation provisions 
in Article XXIII. The definition of grievance in said agreement 
ia stated aa meaning any claimed violation, misinterpretation, 
or inequitable application of any matters included in the agree- 
ment. Provision is nade only for such grievances as are apecified 
therein. 

No provision was made inthe agreement for a 
limitation of the power or authority of the Board of Education 
with reference to granting tenure as is provided in Section 
2 500 of the Education Law which States that it ia solely within 
the province of a Board of Education as to whether tenure ia to be 
granted to a person or denied to a person. The probationary 
poriod of three yeara if no action is taken on it by the Board 
of Education to grant tenure, automatically expirea at the 
expiration of the three year term. Arbitration in auch a 
aituation is not provided in the agreement because tenure was not 
a provision in said negotiated agreement. 
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It appears that on July 1, 1973 Dr. James D. Knox 
became Superintendent of Schools of the Auburn City School 
District. After rovieuing this proceeding which had taken place 
prior to that time, under date of September 11, 1973, Dr. Knox 
wrote a letter in his capacity as superintendent of schools, 
to the respondent Mary E. Taylor, in which Dr. Knox stated that he 
would at the Board meeting of September 17, 1973 recommend Mary 
E. Taylor for tenure. At the September 17, 1973 meeting of this 
Board of Education, Dr. Knox madu the recommendation as superin¬ 
tendent of schools that Mary E. Taylor be granted tenure. The 
Board of Education, however, after its consideration of this 
recommendation for tenure at the meeting of September 17, 1973 
decided not to accept the recommendation of the superintendent 
of schools and by a vote of S to 4 decided not to grant tenure 
to Mary E, Taylor, the respondent. 

By the recommendation for tenure for tlary E. 

Taylor made by Dr. Knox as superintendent of schools, the 
gricvanco procedure set forth in Article XX Stage 2 of the agree- 
mont was completed and no grievance remained. 

It is the opinion of this court and it co finds 
that only a Board of Education has the authority and power under 
Section 2509 Education Law to grant tenure and an arbitrator has 
no f>owur or authority to make a decision requiring the 'commission 
of an act which is prohibited by this statute. The case of Central 
School District No. 1 of Towns of Carmel and Putnam Valley, 

Putnam County, New York (Mahopac Central School District) v. 

Hahopuc Teaehers Association (1972) 72 Mit^p 2d S03 , 339 N.Y.S. 2d 
790 has ruled that the power to grant tenure to teaehers is v«stcd 
exclusivaly in th'^ Board of Education and that the question whether 
tenuro chould be granted * teacher is not an arbicrablo issue. 
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AXbo set, In the Matter of the Arbitration between Central 
School District No. 3 of the Tovm of Cortlandt, petitioner, and 
Central School District No. 3 Faculty Association et al., 

75 Misc 2d 521. 

This court also finds that no grievance is 
presented by the respondent, Mary E. Taylor, arbitrable under 
the terms of the agr.ement dated November 1, 1971, made pursuant 
to the Taylor Law and entered into between the respondent Auburn 
Teachers Association and the petitioner. Board of Education. 

There is no arbitrable dispute present between the petitioner and 
the respondent* that arose out of the provisions contained 
in this agreenent, 

It is the finding of this court that the petitioner 
Board of Education in denying tenure to the respondent, Mary 
E. Taylor, did so in conpliance with all of the statutory ra- 
quirements provided in the Education Law of the State of New 
York and tenure under the law of the State of New York is not 
arbitrable. 

Pursuant to Section 7503(b) Civil Practica Law 
and Rules and for the raasons above stated, a judRment is 
granted staying the arbitration between Auburn Teachers Association 
and the Board of Education of the Enlarged City School District of 
the City of Auburn, New York and all proceedings therein. 

Submit judgnent accordingly. 

Datedt January 4, 1974 
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UNITED STATES DISTRICT OOURT 
\ 7ESTERN DISTRICT OF NEW YORK 


DOriALD M. KINSELIA, 


Plaint'ff 


-VS- 


CIVIL 1973-187 


QQARD OP EDUCATION OF CEfJTRAL SCHOOL 
DISTRICT No. 7 OF THE TCMNS OF AMHERST 
AND TONAMWDA, ERIE COUNTY and EWALD D. 
NYQUIST, COffttSSIONER OF EDUCATTON OF 
THE STATE OF NEW YORK, 


Defendants 


Before OAKES, Circuit Judqe, HENDERSON, Chiof 
District Judqe, and CURTIN, District Judqe. 


APPFARANCE3: HERNARD F. ASHE, ESO. arxl JAMES R. 

SANDNER, ESQ., Albarry, tlw York, 
for Plaintiff. 

OHLIN, DAM3N, MOREY, SAWYER & MDOT 
(JAMES S. rtASKILL, ESQ., of Counsel), 

Duffalo, Ne* York; THOMAS L. DAVID, 

ESO., Duffalo, Ne* York, for Defendant 
Central School District No. 7. 

LOUIS J. LliFKOWTTT., ESO., Attomey 
General of the State of New York 
(DOUGLAS S. CREAM, ESO., Assistant 
Attomey General, of Counsel) f for 
Defendant Nyquist. 

HENDERSON, Cnief District Judge: 

The plaintiff in this action is a tenured school 

teacher who ha3 been enployod hy the defendant school board 

as a nhysical education and health education instractor for 

the past fourtcen years. On March 1, 1973 the principal of 

the Senior High School of Sweet Ilone Central School District, 

whcro plaintiff is employed, filcd charges against plaintiff 
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with tic deferxïant school board purs^iant to provisions of 
scction 3020-a-l of the Education Law of the State of New 
YorK. Those charges al lege that on three separate occasions 
the plaintiff administered excessive corporal punishnent to 
high school stulents. On March 5, 1973 the rehool board, 
acting pursuant to the same sta tube, made a f inding that 
probdble cause existed to support the charges. Plaintiff v/as 
notifiod in writing of the charges and of his right to a 
hearing bof ore a three-menber panel. Plaintiff requsstod 
that such a hearing be held, but prior thereto he filed this 
action, praying for a judgment declaring sections 3012 and 
3020-a of the Education Law unoonstitutional. Sinoe plaintiff 
*urther seeks a permanent injunction against the operation of 
the above sta tubes, a three- judge panel was conveneci to hear 
argument. 

Plaintiff's challenge to the constitutionality of 
sec tion 3012 is based upon a ulaim of vagueness and over- 
breadth. VJith respect to section 'JQ20-a plaintiff oontends 
that the nrocodures set forth therein for the removal of a 
tanured teacher constitute a deprivation of property without 
due nrooess, a viola tion of the egual protection clause, and 
potential infringement of a teacher's First Amendment rights. 

The oourt finds the equal protection and First Amendment 
claims to be inproperly raised in this litigation. 1 The 
plaintiff's renaining oontentions will be diacus3ed in turn, 
tonether with the question of this oourt's abetention, which was 
raised irdtially at oral argirent. 
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ABSTE7TI0N 


In a proper case for abstention, the uncertainty in 
state lav must be such that construction of the statute by a 
state court miqht obviate the need for decision of a federal 
oonstitutional question. Railroad Cot.ttu.ss ion v. Pullman Co. , 
312 U.S. 496 (1941); Zwickler v. Koota , 389 U.S. 241, 248-49 
(1967). 

The Suprene Court has repeatedly erphasized that 
abstention should not be orderod merely to give the state 
courts the first opportunity to decide oonstitutional issues. 

It lias also cautioned that abstention frequently leads to 
pieceneal adjudication in many courts, which will cause an 
undue delay of the ultimate decision on the merits. Baggett v. 
Bulli tt, 377 U.S. 360, 378-79 (1964). 

With these guidelines in mind, we oonclude that the 
instant case is not an appropriate one for abstention. The 

4 

facts of this case do not raise questions of anbiguity in the 
state statute which the state courts might resolve in a way 
that v/ould crel the oonstitutional oontroversy. Wisconsin v. 
Constantineau , 400 U.S. 433, at 439 (1971). Nor is this a 
case whero principles of ccmity would require abstention in 
the face of a pending state court proceeding. Lake Carriers 
Assc x-.-ia tion v. ftacMullan , 406 U.S. 498 at 509 (1972) . 

VAGUENESS AND OVERBREADTU 

Soction 3012 of the Cducation Law provides: 

"2. . . . Such persons, (teachers appointod 

to tenure] and all others erplayed in the 
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teaching service of the schools of such 
union free school district, who have 
served the probationarv period as pro- 
vidod in this section, shall holu their 
respective positions durinq good behavior 
and efficiënt and corpetent service, and 
shall rot be removed except for any of the 
follawing causes, after a hearing, as pr o- 
vi ded by section three thousand twenty-a 
of such öw: (a) insu bordinaticn, Aitnoral 
r-h arar+f>r or oonduct unbe catninq a teacher ; 

(b) ineüficlency, lnocrpetencv, ^r/ilcal 
or mental disabil itv, or neglect cf duty ; 

(c) failure to naintain certification as 
required by this chapter and by the regu- 
lations of the ccrrdssioner of educa' ion. 

..." (Enphasis added.) 

Plaintiff oontends that the undersoored language is 

both uroonstitutionally vague and overbroad in that it fails 
% 

to set forth guidelines for its application, either in other 
statutes or in the rules or regulations of either defendant, 
citirg Cormally v. General Oonstruction Co. , 269 U.S. 385 
(1926). We fird this oontention without merit. Whatever may 
be the outer Units of the statutory language in question, 
that uncertainty has little relevance where the oonduct al- 
leqed fails squarely within the hard core of oonduct the 
statute was designed to proscribe. Broadrick v. State of 
Oklahoma , 41 n s.L.W 5111 (U.S. June 25, 1973). The charges 
filed against the plaintiff in this case oonstitute conduct 
which, if proven, would fall squarely within the statutory 
languaqe set forth above. 


DUE PROCESS 

Section 3020-a of the Educa tion Law provides the 
administrative machinery for processing charges against a 
tenured teacher. 2 Such charges nust be filed in writing with 
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the clerk of the employing school district. Within five days 
of the date the school board is notified of the charges, the 
board, meeting in executive session, determines by majority 
vote whether probable cause exists to support the charges. If 
a probable cause finding is made, a written statement of the 
charges is sent to the teacher. The teacher may then elect to 
have a hear ing before a three-member panel selected frcm a list 
maintained by the Camdssioner of Educat ion, and presided over 
by a hearing officer selected by the camdssioner. At such a 
hearing the rules of evidenoe do not apply, but the teac h er 
may be represented by counsel, may testify in his cwn behalf, 
and may subpoena and cross-examine witnesses. A verbatim 
record of the hearing is kept, trans, ribed and fumished to 
the without charge. Following the hearing, the panel 

forwards lts report and the transcripts of the prooeedings to 
the camdssionar. The Camdssioner of Educatia nen forwards 
to the employing board a hearing report setting forth the 
findings and recanmendaticns of the hearing panel, including 
any reccrrrrendation eis to penalty. The statute States that 
within thirty days of reoeipt of the hearing report, the em¬ 
ploying board "shall determine the case by a vote of a majority 
of all members of such board and fix a penalty or punishment, 
if any ..." 

The plaintiff ccntends that the procedures set forth 
in sectian 3020-a oonstitute a denial of due process in that 
(1) a teacher is denied a meaningful hearing of his case be- 
cause he is not permitted to present favorable evidence or to 









rebut adverse evidence before the body that has the pcwer to 

decide the case, that is, the school board; (2) the same at- 

tomey who represents the school board at the time of the 

probable cause finding will act as "prosecutiria attamev" 

before the hearü-g panel in his capacity as attomey for the 

school principal who brouyht the charges, and will oontinue 

to act as attomey for the school board and presumably render 

advice to that board, at the time the case is finally deter- 

mined; (3) the same body that makes the finding that probable 

cause exists to support the charge filed against a teacher 

will ultimately make the final decision of guilt or ncn-guilt 

and will d ec ide upon a penalty; (4) a teacher may te suspendad 

. 3 

frcm his duties prior to any hearing. 

Any oansideration of the procedures requirea oy the 
due process clause, under a given set of cir -ninstanoes, trust 
begin with the question of whether the plaintiff may be de¬ 
pri ved of "libarty" or 'property" within the maaning of the 
due process clause as a result of those procedures. Gaf eter ia 
and Restaurant Workers v. McElroy , 367 ü.S. 886, 895 (1961). 

In two recent decisions, Board of Regents v. Roth , 
408 U.S. 564 (1972) and Perry v. Sindermann . 408 U.S. 593 
(1972), the Supreme Court provided guidance as to which inter¬ 
est s of governnent atployees are ocnstitutionally protected. 
Taken togetiur, those cases establish that a tenured teac h er 
has a property interest in ccntinued employment in the absence 
of "sufficiënt cause" for dianissal. Perry v. Sindermann , 
s upra at 601-03. 
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Sinoe we are faced with a possible deprivation of 



a protected property interest, the ultimate question to be 

decided is whethar the procedures randated bv sectim 3020-a 

4 

oomply with the requirements of due process. 

The crux of the plaintiff's due process claim is a 
chalienge to the procedures involved in the final determina- 
ticn of the employing board which follows the hearing panel 
stage of the proceedings. The plaintiff contends that while 
section 3020-a provides for a hearing that conforms to due 
process standards, tha right to a hearing is illusory because 
nothing that occurs before the hearing panel ne»_*a have any 
impact cn the school board's final determination. 

Section 3020-a has been construed to mean that the 
f indings and recanmendatians of the hearing panel are merely 
advisory and not in any way oonclusive upce.i the employing 
board. LeTarte v. Board of Educatian , 65 Misc. 2d 147, 316 
N.Y.S. 2d 781 (1970). The statute does not rr uire that the 
school Boaiu's decisicn be based upan the record developed 
before the hearing panel. Indeed, there is no requirement 
that a transcript of the hearing panel proceedings even be 
sent to the school board, although it has been represented 
at oral argument that the school board may, if it so desires, 
order the transcript. While the school board does reoaive a 
har ing report rfhich cortains the f inding s and reocmmendations 
of the panel, that report does not oontain even a swmary of 
the evidence elicitod at the hearing. 
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Not cnly does the procedure outlined above fail to 

insure that the school board's decision will be based on 

evidence elicited at the hearing, it provides no safeguard 

against the school board's basing that decision on ex parte 

evidence. Furthermore, the problan is exaoer b ated by the 

fact that the school board is not required to render a written 

decision setting forth its reasoning and the factual basis for 

its decision. The situation is analogous to that faced by 

the Supreme Court in Goldberg v. Kelly , 397 U.S. 254 (1970) 

in vol ving the termination of welfare benefits. The standards 

set forth in that decision are applicable here: 

"(T]he decisiorwnaker's conclusion . . . must 
rest solely on the legal rules and on evi¬ 
dence adduoed at the hearing. (Citatians 
cmitted.) To derronstrate ccrnpliance with 
this elementary requirement, the decision- 
maker should state the reasons for his de- 
termination and indicate tiie evide n ce he 
relied on. . . (Citations cmitted.) 

Id. at 271. 

In support of the constitutionality of the statute, 
the defendants contend that section 3020-a-5 af fords the 
teacher the opport unity to appeal to New York Supreme Court 
in a special proceeding brcught under Art iele 78 of the New 
York Civil Practice Law and Rules. The defendants contend 
that this provision vjould require the state court to review 
the school board's decision in light of the facts elicited 
at the hearing bef ore the hearing panel. 

This court finds that an appeal under Article 78 
of the New York CPLR cannot oorrect the oonstitutional defects 
of section 3020-a. Sinoe the school board is not required to 


- 8 - 




set forth reasons in support of its decision, a re view of the 
f ictual determination relied upcn by the board beocnes illusory. 
Sirrply stated, there will not oe an adequate record for a state 
court to re view. See, United States v. Merz , 376 U.R.192 (1964). 

The remaining oontentions of the plaintiff need not 
detain us. The plaintiff sees a due prooess violation in the 
multiple rolt s piayed by both the school board itself and the 
board's attomey who also represents the school princrpal be- 
fore the hearing panel. The affidavit of the school board 
attomey makes it clear that he nevtr intended to counsel the 
school board as to its determination in the event this case 
prooeeded to that point. Moreover, the Rupreme Court has 
in di ca tod the performing of multiple functions by individuals 
or groups in administratiue processes is not per se a due 
prooess violation. Richardscn v. Perales , 402 U.R. 389, 410 
(1971). See also. Marcello v. Ronds , 349 U.S. 302 (1965). 

Fbr the foregoing reasons \/e declare that 5 302-a jsicj 
of the Educatian Law of the State of New York, absent ach’inis- 
trative regulations requiring decision to he hased tpon evi- 
denoe elicited bef ore the hearing panel and the decision of 
the Board to set forth the =isons and factual basis there for, 
is unoonstitutional, and the defendants are enjoined frcr* its 
enforcement until such tir.e as appropriate administrative or 
legislative acticn is telken to rmedy the defects in the pit>- 
cedures here involved. 




It is so ordered. 


/s/ Janes L. Oakes 



U.S.C.J. 


John 0. Hendersan 


U.S.D.J. 

/*/ 

John T. Curtin 


U.S.D.J. 


D7MTD: February 19, 1974 


- 10 - 








nxmioTES 


Plaintiff's status as a tenured teacher does not 
give him standing to raise the argiment that, sinoe the 
procedures of section 3020-a are available onlv to tenured 
teaciiers ,, the statute discririnates against non-tenured 
teachers. His clain that secticn 3020-a oould be used to 
chili the First Amendment rights of teachers is without 
rcrit, sinoe the undispubed facts of this case raise no 
question of an infringement of First Arendment riahts. 


2 

§ 3020-a. Hearing procedures and penalties. 

1. Filing of charges. Exoept in cities havincr a 
population of one million or more, all charoes against a 
person enjoying the bene fits of tenure as provided in 
subdiVision throe of section one thousand one hundred fcwo, 
and sections two thousand five hundred nine, two thousand 
five hundred se yenty-three, three thousand twelve, three 
thousand thirteen and three thousand fourteen of this law 
shall be in writing and filed v/ith the cierk of the school 
district or erploying board during the period between the 
actual opening and closing of the school year for vhich 
the employee is normally required tr serve. Exoept as 
provided in subdivision eight of secticn two thousand five 
hundred seventy-three of this law, no charges under this 
section shall be brouqht more than five years after the 
occurrenoe of the alleged inompetency or misoonduct, ex- 
cept wlien the charge is of misoonduct ccnstitutino a crime 
v/hen ccmitteo. 

2. Disposition of charges. Upon reaeipt of the 
charges, the clerk of the school district or erplcyincr 
loard shall immediately notify said board thereof. V T ithin 
five days after receipt of charges, the erploying board, in 
executive session, shall detemine, by a vote of a maiority 
of all the mertoers of such board, vhether prrbable cause 
exists. If such deterninatien is affirmative, a written 
statement specifying the charges in detail, and outlining 
his rights under this section, shall be irmediately forv/arded 
to the accused employee by oertified mail. The erployee 
may be suspended pending a hearinn on the charoes and the 
final determination thereof. Within five days of reoeipt 
of the statement of charges, the erployee shall notify the 
clerk of the erploying board whether he desired a hearing 
on the charges. Uhless the erployee has waived his richt 
to a hearing within the allotted time, the clerk of the 
board shall, not later than the end of said five-day period, 
notify the oermissioner of education of the need for a hear¬ 
ing. If the erployee waives his right to a hearing the 
erploying board shall prooeed, within fifteen days, by a 
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\ote of a majarity of all the manbers of such board, to 
determine the case and fix the penalty or punishment, if 
any, to be iitposed in acoordance with subdivision four of 
this section. 

3. Hearings. 

a. Notice of hearing. Upon receipt of a 
request for a hearing in accordance 
with subdi vision two of this section, 
the ocmmissianer of education staJJL 
sc he dul e a hearing, to be held in the 
local school district, or county seat, 
within twenty working days of his re¬ 
ceipt of the request thereför, and im- 
mediately notify the eiployee and the 
enploying board of the tirte and place 
thereof and the procedures to be fol- 
lcwed in selecting a hearing panel. 

b. Hearing panel members. Ft>r the purposes 
of this section the ocmnissioner of edu- 
catior. shall maintain a list of hearing 
pa n el manbers, crmposed of professional 
personnel without adninistxative or 
supervJ.sory responsibility, professional 
personnel with adniini strative or super- 
visory responsibility, chief school ad¬ 
ministrators, manbers of enploying boards 
and others, selected frem lists of neminees 
sutmitted by statewide organizations 
representing teachers, school administra¬ 
tors and supervisors and the enploying 
boards. Hearing panel menbers shall be 
oonpensated at the rate of fifty dollars 
for each day of actual service plus neces- 
sary travel eind subsistenae expenses in- 
curred in carrying out the duties of a 
panel member. 

c. Hearing procedures. The commissioner 
of education shall have the power to 
estahlish necessary rules and pro¬ 
cedures for the condirrt of hearings 
under this section. Such rules shall 
not require canpliance with technical 
rules of evidenoe. All such hearings 
shall be held before a hearing panel 
conposed of three members not resident, 
nor etployed, in the territory under 
the juriadiction of the enploying board, 
selected in the follcwing manner fran the 
list maintained by the ocmnissioner of 
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education for such purposes: ene 
member shall be selected by the 
eirployee, one member shall be 
selected by the enploying board 
and the third member shall be chosen 
by mutxial agreement of the first two, 
or, if they fail to agree, by the 
ooranissioner of education. 

Each such hearing shall be oon- 
ducted by a hearing officer desig- 
nated by the cormissioner of education 
and shall be public or private at the 
diacretion of the eirployee. The em¬ 
ployee shall have a reasonable oppor- 
tunity to defend himself and an cppor- 
tunity to testify in his own behalf. 

Each party shall have the ricjit to be 
represented by counsel, to subpoena 
witnesses, eind to cross-examine wit- 
nesses. All testimony taken shall be 
under oath which the hearing officer 
in charge is hereby authorized to ad- 
minister. A oonpetent stenographer, 
designated by the canmissioner of 
education, shall keep eind transcribe 
a record of the proceedings at each 
such hearing. A oopy of the transcript 
of the hearing shall, upon request, te 
fumished witheut charge to the employee 
involved. 

4 . Post hearing procedures. Within f ive days of the 
oonclusion of a learing held under this section, the oam- 
rrüssioner of education shall forward a report of thie hearing, 
including thie findings and recarmendaticns of the hearing 
panel and their recarmendations as to penalty if one is 
warranted, to the eirployee and to the clerk of the enploying 
hi>ard. Within tliirty days of receipt of such hearing report 
the enploying boird shall determine the case by a vote of a 
mijority of all the members of such board and fix the 
l*nalty or punisliment, if any, whtich shall consist of a 
n priinind, a fine, suspension for a fbeed time without pay 
or disnissal. If the eirployee is aoquitted he shall t>e 
restored to his position with full pay for any period of 
suspensien and the charges expunged frorr his record. 


5. Appeal. Any employee feeling humself a .ieved 
may re view the determinatien of the erployirg board either 
by appeal to the oomnissioner of educaticn as provided for 
by art iele seven of this chapter, or by a special proceeding 
under article seventy-eight of the civil practice law and 
rules. ïf the eiployee elects to institute such proceeding, 
the determmation of the enploying board shall te deened to 
be final for the purpose of such proceeding. 
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While we need not reach the question of suspension 
here since the piaintiff has rot in fact been suspended, 
we note the rather suzprising recent decision in Jepy v'. 
Board of Education, 347 N.Y.S.2d 917 (Sup. Ct. 1973), 
permitting suspension of a tenured teacher without pay on 
the basis of charges that, if proved, would warrant 
disnissal. 

Vfe note that the Supresme Court has recently, 42 
U.S.L.W. 3281 (U.S. Nov. 18, 1973), heard argument in 
Ke; ui ttdy v. Sanchez, 349 F. Sipp. 863 (N.D. lil» 1972), 
prob. juns. noted sub. rom. Philli ps v. Kennedy , 411 U.S. 
915 (1973T7 - a case in which a three-judge oourt held 
certain port ion s of the LAoyd-Lafollette Act, 5 U.S.C. 
§7501, relating to discharge procedures applicahle to 
federal conpetitive service employees, to be unccnsti- 
tutional. Since the provisions of § 3020-a resemble, 
in soire respects, those of 5 U.S.C. § 7501, our decision 
here will have to be applied with deference to the Court's 
decision when handed dcwn. 
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^Ke.State . Mu oa rio ji- Department^ 


Before the Commissioner 


IN THE MATTER 
of the 

Appeal of THOMAS I.. FITZGERALD from 
action of the Board of Education of the 
Mexico Central School District, with 
regard to the dismissal of a substitute 
teacher. 


Seidenberg & Strunk, Esqs.attorneys for petitioner 

Faith A. Seidenberg, of counsel 

Mowry & Mowry, Esqs.attorneys for respondent 

John B. Mowry, Esq., of counsel 


During the fall term of the 1971-72 school year, petitioner 
was employed by respondent board as a substitute teacher of 
Science and health at the Mexico Academy and Central School. Peti¬ 
tioner was assigned to teach Health 7 and Science 7, the "7" 
designating the seventh grade, which normally includes students 
between the ages of 11 and 13. 

Petitioner*s health course included several areas, one of 
which was human sexuality. During that phase of the course, 
petitioner issued an assignment of homework to his students con- 
sisting of using a dictionary to ascertain the meaning of certain 
words used in a supplement to the teaching text. The parents of 
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sevaral studants objected strenuously to this assignment and 
desnanded the inunediate dismissal of petitioner. In response, 
respondent board held a special meeting on December 13, 1971. 

Af ter the conclusion of the meeting, petitioner was informed by 
the district principal that respondent board had adopted a 
resolution ordering his inunediate dismissal. 

Petitioner then commenced an action against the principal 
of Mexico Academy and Central School and respondent board in 
the United States District Court for the Northern District of 
New York. In a decision dated March 16, 1973, the Court dis- 
missed the complaint against the principal for failure of proof 
and against respondent board for lack of jurisdiction. The 
Court*s decision with regard to the action against respondent 
board was that it could not entertain this action since respon¬ 
dent board was not deemed to be a person within the meaning of 
section 1983 of Title 42 of the United States Code. The Court 
further pointed out that petitioner had available to him the 
remedy of an appeal under section 310 of the Education Law, but 
had not elected to utilize that remedy. 

Petitioner now brings this appeal under section 310 of the 
Education Law, asking that I direct respondent to expunge any 
reference to petitioner's dismissal from its records- Petitioner 
also asks that I order respondent to indemnify petitioner for 
both actual losses suffered and for damages due to pain and 
suffering. 





Petitioner haa alleged that his rights were violated by the 
menner in which respondent board conducted its special meeting 
December 13, 1971. He has alleged that he should have been 
allowed to be present during all deliberations of respondent 
board, including those had in executive session. The meeting 
held by respondent was not in the nature of a tenure hearing 
where petitioner would be entitled to be present. A board of 
education may meet in executive session to discuss any matter 
within its jurisdiction ( Matter of Everhart , 8 Ed. Dept. Rep. 
171). Respondent was under no obligation to admit petitioner 
to such a session (Education Law, section 1708 subdivision 3). 
There is also no time limit on the length of an executive session 
other than that imposed by gcod judgment and the reasonable 
exercise of discretion ( Matter of Kramer , 72 St. Dept. 114). 

The main thrust of petitioner 1 s argument is that respondent* 
action dismissing him without notice or a hearing constituted a 
denial of due process. As the United States Court of Appeals 
for the Second Circuit stated in Canty v. Board of Education of 
the City of New York . 470 F 2d 111: 

“The mere subjective expectancy of tenure did 
not entitle appellant to the full scale due process 
hearing to which a govemment employee is entitled 
when his employments falls within the Fourteenth 
Amendment*s protection of liberty and property. 

See Perry v. Sinderman , 408 U.S. 593, 92 s. Ct. 

2694, 33 L. Ed. 2d 570 (1972); Board of Reqents 
v. Roth, 408 U.S. 564, 92 S. Ct. 2701, 33 L. Ed. 

2d 548 (1972).“ 
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Since petitioner was never appointed to a probationary term but 
was merely appointed as a substitute for the fall term of the 
school year in question/ it is obvious that he could not have 
even a •• subjective expectancy of tenure" and he therefore was 
not entitled to a due process hearing. In addition, it should 
be noted that petitioner suffered no financial harm since the 
record shows that he was fully compensated for the entire 
term for which he had been engaged as a substitute. 

For the foregoing reasons, the appeal must be dismissed. 

THE APPEAL IS DISMISSED. 





IN WITNESS WHEREOF, I, Ewald B. Nyquist, 
CÓmmissioner of Education of the 
State of New York, for and on behalf 
of the State Education Department, 
do hereunto set my hand and affix 
the seal of the State Education 
Department, at the City of Albany, 











[Matter of Little , Unpublished Opinion; 
Caption Omïtted by the Court.] 


OPINION OF THE COURT 


SUPREME COURT, NASSAU COUNTY SPECIAL TERM PART I 

BY LYNDE J. 

(SAME TITLE) DATED NOV.1 1972 


Index £11527/72 
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RICHARD L. BALTIMORE, JR., ESQ. 
Attorney for Petitioner 
299 Broadway 

New York, New York 10007 


GILBERT HENÜCH, ESQ. 
Attorney for Ib^apondent 
320 Fulton Avenue 
Hcmpstead, New York 11550 


In this proceèding pursuant to Article 78 of the CPLR, 
judgment is granced in favor of petitioner to the cxteut of de- 
claring that petitioner's services with the respondent board 
have not been terminated. 

No evidence has been prcsented to indicate that written 
notice was given to petitioner by respondent in compliance with 
Education Law Section 3019-a prior to July 1, 1972 or at any 
time. Since July 1, 1°72, a probationary teacher's services 
•cannot be terminated without compliance with the procedures 
set forth in Education Law Section 3031. (Chapter 866 of the 
laws of 1972) Ur.til respondent shall have complied with that 
Section, petitioner remains employed by the district. 

Settle judgment on notice. 

/s / E. R. Lynde _ 

J.S.C. 
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STMTJTQPY APPENDIX 


UNITED STATES 


Constiti'tion 
First Amendment 

Ccngress shall make no law respecting an establish¬ 
ment of religier, oor prohibiting the free exercise thereof; 
or abridging the freedem of speech, ar of the press; ar 
the right of the people peaoeably to assemble, and to 
petition the Government for a redress of grievanoes. 

Fourteenth Amendment 

Section 1. All persens bom ar naturalized in the 
United States, and subject to the jurisdictiën thereof, 
are citizens of the United States and of the State vterein 
they reside. No State shall rrake ar enfaroe any 1 
which shall abridge the privileges ar iimunities of 
citizens of the United States; or shall any State deprive 
any persen of life, liberty, or propert /, without due 
prooess of law; nar deny to any persen within its juris¬ 
dictiën the equal probeert ion of the laws. 

Section 5. The Ccngress shall have power to enfaroe, 
ty apprepriate legislation, the provisions of this article. 


United States Code 
Title 28 


§1331. Federal question,- aroount in centroversy; oosts . 

(a) The district oourts shall have ariginal juris¬ 
dictiën of all civil actions wherein the matter in 
cantroversy exoeeds the sim ar value of $10,000, exclu- 
sive of interest and oosts, and arises urxter the Constitu- 
tion, laws, or treaties of the United States. 

(b) Exoept when express provision therefor is other- 
wise made in a statute of the United States, wtere the 
plaintiff is finally adjudged to be entitled to reoover 
less than the sim or value of $10,000, conputed withaut 
regard to any setoff or oounterclaim to which the defen- 
dant may be adjudged to be entitled, and eoeclusive of 
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interests and oosts, the district oour t may deny oosts to 
the plaintiff and, in additian, may iirpoee oosts on the 
plaintiff. 


S1343. Civil rights aftd elective frtuxjvi s*» 

The district aourts shall have original jurisdictiën of 
any civii actiën authorized by law to be oomenoed by any persen: 

* * * 

(3) To redress the deprivatian, under oolor of any State 
law, statutue, ordinanoe, regulation, custon or usage, of any 
right, privilege ar irrounity secured by the Constitutian of tte 
United States ar ty any Act of Congress providing for equal 
rights of citizens or of all persons within the jurisdictiën 
of the United States. 

Title 42 


§1983. 


Civil action for deprivation of rights . 


Every persen who, under color of any statute, ordinanoe, 
reguiaticn, custon, or usage, or any State or Territarv, sub- 
jects, ar causes to be subjected, any Citizen of tte United 
States or other person within the jurisdictiën thereof to the 
deprivatian of any rights, privileges, or inrnunities secured 
ty the Gonstitution and laws, shall be liable to the party 

f a 2ï 0n at 1 * M ' 1x1 *****' °ther proper 

prooeeding for redress. 


NEW YORK 


Education Law 


§310. 


Aypeals or petitiens to cat 
tlon and otner prooeedings . 


cormissioner of educa- 


Any person oonoeiving himself aggrieved may 
or petition to the ocmiissioner of education who is 
hereby authorized and required to examine eind fW-irin 
the same; and the oenndssionar of education may alen 
institute such proceedings as are authorized under 
this article and his deci3ion in such appeals, peti- 
tions or proceedings shall be final and oonclusive, 
and not subject to question or review in any place or 
oourt whatever. Such appeal or petition may be made in 
consequenoe of any action: 
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1. By any school district meeting. 

2. By any district superintendent and other offioers, 
in forming or al tering, or refusing to form or alter, any 
school district, or in refusing to apportion any school 
moneys to any such district or part of a district. 

3. By a oounty treasurer or other distributing 
agent in refusing to pay any such moneys to any such 
district. 

4. By the trustees of any district in paying or 
refusing to pay any teacher, or in refusing to adnit any 
scholar gratuitously into any school or on any other 
matter upcn which they may or do officially act. 

5. By any trustees of any school library ocnoeming 
such library, or the books therein, or the use of such 
books. 

6. By any district meeting in relation to the 
library or any other matter pertaining to the af fairs 
of the district. 

7. By any other official act or decision of any 
officer, school authorities, or meetings conoeming any 
other matter under this chapter, ar any otter act per¬ 
taining to carrmcn schools. 

§3013. Tenure: oertain other school distriets . 

1. (a) Teac h ers and all other manbers of the teaching 
staff, of school districts enploying eight ar more teachers, 
other than city school districts and school districts having 
a population of four thousand five hundred ar more and 
f-irploying a superintendent of schools, shall be appoinbed 

by a majority vote of the board of education or trustees 
upon reccmrendation of the district superintendent of schools 
from lists sufcmitted to such district superintendent by the 
Principal of the district in which they are to be erployed 
for a probatianary period of five years. Services of a per- 
son so appointed to any such positions may be discontinued 
at any time during such probationary period, upon the rec- 
cmendation of the district superintendent, by a majority 
vote of the board of education ar trustees. 

* * * 

2. Cn or bef ore the expiration of the probatianary 
term of a person appointed for such term, the district 
superinte n dent of schools shall rake a written report to 





the board of educatlön ar trustees reacranending far the 
district, thoee persons who have been found ocnpetent, 
efficiënt and satisfactory. By a majority vote the board 
of educatlön ar trustees may then appoint on tenure any ar 
all of the persons reacnnended by the district superinten¬ 
dent of schools. Such persons shall hold their respective 
positions during good behavior and ocnpetent and efficiënt 
servioe and ahall not be roioved except for any of the 
follcwing causes, af ter a hearing, as provided by section 
three thousand twenty-a of such law: (a) Insubardination, 
immoral character ar aonduct unbeoaming a teacher; (b) 
Inefficiency, inocnpetency, physical ar mental disability 
or neglect of duty; (c) Failure to maintain oertification 
as reguired by this chapter and by the regulaticns of the 
ccmissioner of educatlön. Each person who is not to be 
90 reocmtended for appointment on tenure shall be so noti- 
fied in writing by the district superintendent not later 
than sixty days inrediately preoeding the expiration of 
his probaticnary period. 

3. Notavithstanding any other provisions of this 
section no period in any school year for which there is 
no required servioe and/or for which no ocrpensation is 
provided shall in any event oonstitute a break or suspension 
of probationary period or oontinuity of tenure rights of any 
of the persons hereinabove described. 

S3019-a. Notioe of termination of servioe by . 

A teacher who desires to terminate his services to a 
school district at any time, shall file a written notioe 
thereof with the school authorities of such school district 
or with the board of oooperative services or oounty 

vocational educatlön and extension board at least thirty days 
prior to the date of such termination of services. School 
authorities or such boards which desire to terminate the ser- 
vicses of a teacher during the probationary period shall give 
a written notioe thereof to such teacher at least thirty days 
prior to the effective date of such termination of services. 

§3031. Procedure vhen tenure not to be yanted at ooncl»^ , i^ 
of probationary period or when services to be TSjacntinüëcT 

Notwithstanding any other prcvisicn of this chapter and 
exoept in cities ha ving a population of ene millian or more, 
boards of educatlön and boards of oooperative educational 
services shall review all reoantendations not to appoint a 
person cn tenure, and, teachers erployed en probation by any 
school district or by any board of oooperative educational 
services, as to whem a reoenrendation is to be made that 
appointment on tenure not be granted or that their services 
be disoontinued shall, at least thirty days prior to the 
board meeting at which such reermra n ri^H<-»n is to be oonsidered, 
be notified of such inbended reocximendaticn and the date of 
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the board meeting at which it is to be ccnsidered. Such 
teacher may, not later than tventy-one days prior to such 
meeting, roquest in writing that he be fumished with a 
written statement giving the reasons of such reocmnendatian 
and within seven days thereafter such written statement shall 
be fumished. Such teacher may file a written response to 
such statement with the district clerk not later than seven 
days prior to the date of the board meeting. 

This seetian shall not be construed as modifying existing 
law with respect to the rights of probationary teachers or 
the poters and duties of boards of education or boards of 
cooperative educational services, with respect to the disoon- 
tinuance of services of teachers or appointments cn tenure of 
teachers. 


o^ I ^les and Regulations - Title 8, Department of Fdnraj-i™ 
§275.16 Iiimitation of time for initiation of . 

An appeal to the oarmissioner mist be instituted 
within 30 days fran the making of the decision or the 
performance of the act ocnplained of. The acmtiissicner, 
in his sole discretion, may excuse a fallure to cantence 
an appeal within the time specified for good shcwi. 

The reasons for such f allure shall be set forth in the 
petition. 

§276.2 Oral argunent . 

(a) If a petitiener desires an opportunity for oral 
ar'ftrent bef ore the aemissioner, a request therefor must 
be clearly set forth in the petition. If no such request 
is made, the respondent, or if there be more than ene, a 
respondent may request oral argunent at any time prior to 
or with the service of an answer. If a peti tiener has 

fa ïled to request orai argunent tut respondent has made 
a timely request, petitioner may, within two weeks fran 
reoeipt of respondent's request, request aral argunent cn 
liis cwn behalf. 

(b) The oemmissiener may, in his sole discreticn, 
determine wbether oral argument shall be heid. 

(c) Argument cn appeals to the ccmmissioner rtay be 
he.u^d bef ore the oaimissioner, the actirvg oertmissioner 
or the counsel. 

(d) All evidentiary ma ter ia 1 shall be presoited by 
aft idavit or by exhibita. No testimony is taken and no 
tr.mscript of oral argunent will be made. 







(e) Mjourrment of the date of oral argunent. Onoe 
cin appeal has been acheduLed for ar al argunent cn a 
particular date by the office of oounael and dn«» notifi- 
cation has been given to the respective parties or their 
attomeys, no adjourrrnents of that date will be granted 
ty the ocnmissioner unlesa timely applicatian is made 
thorefor, vpon notioe to all parties. Such applicatian 
sh xll be in writing, addressed to the ofiioe of aounsel, 
must be postmarked not later than five days prior to the 
da'e on which oral argunent is scheduled to be heard, and 
sh ill set forth in full the reasons for the reguest. 

(f) The maxinun time allotted for oral argunent will 
bt 20 minutes for each party except in esctraorxünary cases 
vi re, upon application, the ocnmissioner extends such 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT 


FRANCIS C. PLANO, 


Appellant, 


-against- 

CLIFFORD W. BAKER, Individually and as Supervising 
Principal of Westmoreland Central School District, 

F. WRIGHT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison- 
Herkimer Counties, FRANK B. MELIE, Individually 
and as Clerk of the Board of Education of West¬ 
moreland Central School District, JOHN ACEE, 
CYNTHIA BARNS, JOHN A. NOWAK, JAMES G. 
PLEHN, BARBARA RICHARDS, MICKEY ROMEO, 
HOWARD WALKER, as Individuals and as Members 
of the Board of Education of the WestmoreEmd Central 
School District , Westmoreland, New York, and the 
BOARD OF EDUCATION OF THE WESTMORELAND 
CENTRAL SCHOOL DISTRICT. Westmoreland, New 
York, 


Appellees. 
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Docket No. 
74-1527 


AFFIDAVIT OF 
SERVICE BY MAIL 


RUBY P. NICHOLSON, being duly sworn, deposes and says, that deponent 
is not a party to the action, is over 18 years of age and resides at 81 Academy 
Road, Albany, New York, 12208. That on the 3rd day of June, 1974 deponent 


served the within Brief and Appendix upon Evans, Severn, Bankert & Peet, 


Attorneys for Appellees (Baker. Melie, Acee. Barns, Nowak, Plehn, Richards, 
Romeo & Walker), 301 Mayro Building, Utica, New York 13501; Michael P. 








DeSantis, Attorney for the Appellee Board of Education of the Westmoreland 
Central School District, 709-10 First National Bank Building, Utica, New 
York 13501; and, John C. Scholl, Attorney for Appellee, F. Wright Johnson, 
Individually and Officially, 408 Leonard Place, Utica, New York 13502, by 
depositing same, certified mail, return receipt requested, in a postpaid 
properly addressed wrapper in an official depository under the exclusive care 
and custody of the United States Post Office Department within the State of 
New York. 



by P. Nibholson 


SWORN TO BEFORE me this 


June, 19> 


^-—g —i' — - 

Notary Public 

PATRICIA A. COUTOA8 

NoUrr Public ü> «h. “f «•* Y,r * . 

Ranidinf In Aib.o» Cou.» /fgy 
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